19" JUDICIAL DISTRICT COURT
PARISH OF EAST BATON ROUGE
STATE OF LOUISIANA

NO. 651,069 SECTION 22

JAMES J. DONELON, COMMISSIONER
OF INSURANCE FOR THE STATE OF
LOUISIANA, IN HIS CAPACITY AS
REHABILITATOR OF LOUISIANA
HEALTH COOPERATIVE, INC.

VERSUS
TERRY S. SHILLING, et al.

PEREMPTORY EXCEPTION OF PRESCRIPTION

Pursuant to article 927(A)(1) of the Louisiana Code of Civil Procedure, Defendant
Group Resources Incorporated ("GRI") asserts a Peremptory Exception of Prescription seeking
dismissal of the tort claims asserted against GRI by Plaintiff James J. Donelon. On its face,
Plaintiff's tort claim against GRI, which is supported only by conclusory allegations of fact and
law that cannot be accepted as true, has prescribed. GRI is entitled to dismissal of all tort claims
against it with prejudice.

WHEREFORE, Defendant Group Resources Incorporated prays that, after due

proceedings had, this Court uphold the peremptory exception of prescription and dismiss all of

tort claims against GRI with prejudice.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the above and foregoing Peremptory
Exception of Prescription has been served upon all counsel of record by email and/or by placing

same in the United States Mail, postage prepaid and properly addressed, this 13th day of

P/ A

W. BRETT MASON

February, 2017.
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19" JUDICIAL DISTRICT COURT
PARISH OF EAST BATON ROUGE
STATE OF LOUISIANA

NO. 651,069 SECTION 22

JAMES J. DONELON, COMMISSIONER
OF INSURANCE FOR THE STATE OF
LOUISIANA, IN HIS CAPACITY AS
REHABILITATOR OF LOUISIANA
HEALTH COOPERATIVE, INC.

VERSUS
TERRY S. SHILLING, et al.

RULE TO SHOW CAUSE

Considering the Preemptory Exception of Prescription filed by Defendant Group

Resources Incorporated;
IT IS HEREBY ORDERED that Plaintiff, James J. Donelon, show cause on the

__day of at a.m./p.m. why the Preemptory Exception of Prescription

should not be granted as prayed for herein.

BATON ROUGE, LOUISIANA, this day of February, 2017.

JUDGE

PLEASE SERVE:

Plaintiff, James J. Donelon, Commissioner of Insurance

for the State of LA, in his capacity as Rehabilitator of LA Health Cooperative, Inc.
Through his counsel of record

J.E. Cullens, Jr.

12345 Perkins Road, Bldg.. 1

Baton Rouge, LA 70810
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19™ JUDICIAL DISTRICT COURT
PARISH OF EAST BATON ROUGE
STATE OF LOUISIANA

NO. 651,069 SECTION 22

JAMES J. DONELON, COMMISSIONER
OF INSURANCE FOR THE STATE OF
LOUISIANA, IN HIS CAPACITY AS
REHABILITATOR OF LOUISIANA
HEALTH COOPERATIVE, INC.

VERSUS
TERRY S. SHILLING, et al.

MEMORANDUM IN SUPPORT OF PEREMPTORY EXCEPTION OF PRESCRIPTION

Defendant Group Resources Incorporated ("GRI") respectfully submits this
Memorandum in Support of its Peremptory Exception of Prescription seeking dismissal of
Plaintiff's tort claim against GRI. The Petition contains no factual allegations as to how, when or
under what circumstances GRI purportedly committed the torts Plaintiff has alleged. Indeed,
Plaintiff attributes the purported negligence and gross negligence not only to GRI but to two
other defendants as well, and fails to specify which defendant is responsible for each act alleged,
and when. All three defendants performed work for Louisiana Health Cooperative, Inc.
("LAHC") at least two years or more before Plaintiff filed this lawsuit. Thus, because Plaintiff
cannot show that prescription was interrupted or suspended, Plaintiff's wholly conclusory
negligence claims against GRI are time-barred on their face, and should be dismissed with
prejudice.

L FACTUAL BACKGROUND

This lawsuit arises out of the dissolution of LAHC. LAHC was the Consumer
Operated and Oriented Plan, or "CO-OP," created to expand the number of health insurance
plans available through Louisiana's health insurance exchange under the Patient Protection and
Affordable Care Act. LAHC was formed in 2011, and was licensed to operate as a health
maintenance organization by the Louisiana Department of Insurance in 2013. And, as Plaintiff,

Louisiana Insurance Commissioner James J. Donelon ("Plaintiff"), admits in his Petition for
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Damages', LAHC "failed miserably" from the start.” Indeed, Plaintiff avers that just three
months after its policy enrollment roll—put, LAHC described its own system of processing
enrollment, eligibility, and claims handling as "broken."?

Thus, in mid-2014, LAHC fired its original third party administrator, CGI
Technologies and Solutions, Inc. ("CGI"), and hired GRI in its place, to right the ship. However,
on July 1, 2015 — before GRI could fix LAHC's "broken" system, which had already been
operating dysfunctionally long before GRI was brought on board — the Louisiana Department of
Insurance suggested to LAHC that it should voluntarily wind down its operations over the
remainder of the 2015 plan year. Less than one week later, LAHC's board of directors voted to
do just that. On September 1, 2015, Plaintiff filed a Petition for Rehabilitation. See Petition for
Rehabilitation, attached hereto as Exhibit A. Three weeks later, on September 21, 2015, the
order of receivership was made permanent, and LAHC was placed under the direction and
control of Plaintiff, as Rehabilitator, and Billy Bostick, as Receiver. See Order of Receivership
attached hereto as Exhibit B.

After LAHC was placed in receivership, Plaintiff waited nearly a year before it
filed this lawsuit on August 31, 2016, ultimately naming GRI as one of twelve defendants who
allegedly all caused LAHC's "miserable" failure, "from its inception," due to their gross
negligence.4 Yet in more than 100 paragraphs of factual allegations — including one paragraph
with more than 40 subparts — Plaintiff is unable to allege negligence on GRI's part with
anything more than conclusory allegations that are entirely devoid of material detail.’ Indeed,
Plaintiff provides factual specificity for only one out of more than 50 separate allegations
purporting to set forth the ways in which GRI acted negligenﬂy.6 Even there, the facts alleged
are too sparse to convey any specific understanding of the purported negligence being alleged.”

Furthermore, in its third cause of action, Plaintiff asserts tort claims for

negligence and gross negligence against three defendants, including GRI, without providing any

As used herein, "Petition" means Plaintiff's First Supplemental, Amending and Restated Petition for
Damages and Request for Jury Trial, filed November 29, 2016. However, to the extent necessary, this
Exception objects also to Plaintiff's original Petition for Damages and Jury Demand, filed August 31, 2016.

Petition, § 18.

Petition, | 45.

Petition, 9 18-22.

See Petition, §f 65-73.

See Petition, §{47-52, 65-73.
See Petition, § 52(ff).
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particulars as to how, when, where, or by which defendant the purported negligence occurred.®
All three of the defendants implicated performed work for LAHC two years or more before this
lawsuit was filed.

II. LAW AND ARGUMENT

A. Plaintiff's Negligence Claims Are Subject to the One-Year Prescriptive
Period for Torts.

All delictual actions, including actions for negligence and gross negligence, are
subject to a liberative prescription of one year. La. Civ. Code art. 3492; see also Milbert v.
Answering Bureau, Inc., 2013-0022 (La. 06/28/13), 120 So. 3d 678, 684 ("A lawsuit asserting
general negligence must be filed within one year from the day injury or damage is sustained.");
ED.IC. v. Barton, 96 F.3d 128, 133 (5th Cir. 1996) ("Article 3492 provides a one-year
prescriptive period for delictual action, including actions for gross negligence.").

The prescriptive period begins to run from the day the injury or damage is
sustained. La. Civ. Code Art. 3492. The Louisiana Supreme Court has defined injury or damage
as being sustained "when [the injury or damage] has manifested itself with sufficient certainty to
support accrual of a cause of action." Cole v. Celotex Corp., 620 So. 2d 1154, 1156 (La. 1993).
Thus, prescription commences (or injury or damage is sustained) when a plaintiff obtains actual
or constructive knowledge of facts that he or she is a victim of a tort; constructive knowledge
includes knowledge that might excite attention or put a reasonable person on guard to call for
inquiry. Campo v. Correa, 01-2707 (La. 6/21/02), 828 So. 2d 502, 510-11; Medical Review
Panel Proceeding of Poche v. Bloom, 02-1502 (La. App. 4 Cir. 12/11/02), 834 So. 2d 600, 602-
03; Lambert v. Associated Catholic Charities, 02-0817 (La. App. 4 Cir. 03/12/03), 842 So. 2d
1149, 1151-52. And, a plaintiff is "deemed to know that which he could have learned from
reasonable diligence."" Ned v. Union Pac. Corp., 2014-1310 (La. App. 3 Cir. 04/15/15), 176 So.
3d 1095, 11030.

In this lawsuit, Plaintiff asserts tort claims against GRI based on allegations of
negligence and gross negligence.” Louisiana law is clear that those claims are subject to the one-
year prescriptive period established by article 3492 of the Louisiana Civil Code. Thus, to the
extent Plaintiff's tort claims are based on actions or occurrences that resulted in injury sustained

on or before August 31, 2015, those claims have prescribed.

' See Petition, ] 65-73.

See Petition, ] 65-73.
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B. The Allegations of the Petition Cannot be Accepted as True for the Purposes
of Determining the Issue of Prescription.

The Petition contains no factual particularity regarding when GRI's allegedly
tortious acts occurred. Because allegations of time are material, the allegations of the Petition
have not been properly pled. Plaintiff's allegations of negligence and gross negligence on GRI's
part cannot be accepted as true.

Generally, when an exception of prescription is decided in the absence of any
evidence, the exception "must be decided based upon the facts alleged in the petition, which
must be accepted as true." Kirby v. Field, 2004 1898 (La. App. 1 Cir. 9/23/05), 923 So. 2d 131,
135 (citing Mitchell v. Terrebonne Parish Sch. Bd., 2002-1021 (La. App. 1 Cir. 4/2/03), 843 So.
2d 531, 533). However, this rule "applies only to properly-pleaded material allegations of fact,
as opposed to allegations deficient in material detail, conclusory factual allegations, or
allegations of law."'® Id. That is because a "petition must set forth the material facts of the
transaction or occurrence that is the subject matter of the litigation." Id.; La. Code Civ. Proc. art.
891. And, "[f]or the purpose of testing the sufficiency of a pleading, allegations of time and
place are material." Id.; La. Code Civ. Proc. art. 860.

In Kirby v. Field, for example, the First Circuit affirmed this Court's dismissal of
a plaintiff's malpractice claims against his physician, and found that sustaining the physician's
peremptory exception of prescription was proper, even where the plaintiff's allegations were,
technically, uncontroverted, because they lacked particular allegations of time and, thus, suffered
from a "significant deficiency in factual particqlarity." As a result of that deficiency, the court
determined that the allegations of the petition "cannot be accepted as true for the purpose of
determining the issue of prescription." Kirby, 923 So. 2d at 136.

There is a similar "significant deficiency in factual particularity" here. Plaintiff
sets forth hundreds of paragraphs of factual allegations in his Petition. Yet, particularly
regarding the allegations asserted in support of his tort claims against GRI, Plaintiff sets forth no
material facts of the transaction or occurrence — the purported negligence and gross negligence

— that is the basis for those claims. Instead, Plaintiff merely recites a litany of unsupported

W Louisiana courts have recognized that "[t]his rule is a parallel to that employed in the determination of a

peremptory exception of no cause of action, where only the 'well-pleaded' allegations of fact are accepted
as true." Kirby, 923 So. 2d at 135, n.5 (citing Ramey v. DeCaire, 03-1299 (La. 3/19/04), 869 So. 2d 114,
118). The Louisiana Supreme Court has made clear that "[t]he adjective ‘well-pleaded,' of course, refers to
properly-pleaded allegations conforming to the system of fact pleading embodied in the Louisiana Code of

Civil Procedure," and "[a]llegations deficient in the factual particularity required to establish a cause of
action are not 'well-pleaded." Id.

-4 -
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factual and legal conclusions devoid of any particularity whatsoever, including (notably for the
purpose of this exception) particular allegations stating when the allegedly negligent actions took
place, or when LAHC may have become aware of their purported effect. For example, in
paragraph 70, Plaintiff avers that GRI and two additional defendants "negligently and wholly
failed to perform their obligations in a reasonable, competent, and professional manner." Yet
Plaintiff sets forth no particular instances demonstrating how, when or under what circumstances
GRI (or either of the other two defendants, for that matter) purportedly did so.

And, paragraph 70 is not the exception. Indeed, all of Plaintiff's allegations of
GRI's negligence are devoid of factual particularity.”! Plaintiff's Petition may be verbose, but it
still lacks allegations of fact. The facts that are alleged have not been properly pleaded, and they
should not be accepted as true for the purpose of deciding this exception.

C. The Face of the Petition Demonstrates that Plaintiff's Tort Claims Against
GRI Have Prescribed.

Ordinarily, the party pleading prescription bears the burden of proving the claim
has prescribed. Jonise v. Bologna Bros., 2001-3230 (La. 6/21/02), 820 So. 2d 460, 464; Kirby v.
Field, 2004 1898 (La. App. 1 Cir. 9/23/05), 923 So. 2d 131, 135. However, when the face of the
petition reveals that the plaintiff's claim has prescribed, the burden shifts to the plaintiff to
demonstrate prescription was interrupted or suspended. Id. (citing Moses, 788 So. 2d at 1177);
Prarttv. La. State Med. Ctr. in Shreveport, 41,971 (La. App. 2 Cir. 2/28/07), 953 So. 2d 876, 879
("When an action appears to have prescribed on the face of the petition, the plaintiff bears the
burden of establishing facts which would interrupt or suspend prescription."); Campo, 828 So. 2d
at 508 ("[I]f prescription is evident on the face of the pleadings, the burden shifts to the plaintiff
to show that the action has not prescribed.").

Here, the face of the Petition reveals that Plaintiff's tort claims against GRI have
prescribed. In his third cause of action, Plaintiff alleges gross negligence and negligence against
three defendants: CGI; its former management consultant, Beam Partners, LLC ("Beam"); and
GRI. Plaintiff alleges that all three defendants (1) "negligently failed to cause LAHC to
accurately process and pay health insurance claims in a timely manner at the correct rates and
amounts," (2) "negligently . . . failed to perform their obligations in a reasonable, competent, and
professional manner," (3) "wantonly failed to provide a sufficient number of adequately trained

personnel," and (4) "wantonly failed to cause LAHC to accurately process and pay health
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insurance claims in a timely manner at the correct health insurance rates and amounts."*
However, Plaintiff does not specify which of those allegations is attributable to which
defendants, based on what conduct, under what circumstances, and, most importantly for this
inquiry, when.

Indeed, as discussed above, Plaintiff provides no material facts to support these
allegations. Thus, it is impossible to know what Plaintiff has alleged, and against whom.
Perhaps this is by design, since if any of Plaintiff's allegations resulted in damage or injury that
was sustained on or before August 31, 2015, the tort claims based on those allegations have
prescribed.

Both CGI and Beam performed all of their work for LAHC prior to mid-2014" —
more than two years before this lawsuit was filed and one year before August 31, 2015. The
contract between GRI and LAHC began on July 1, 2014™, more than one year before August 31,
2015. Undeniably, to the extent Plaintiff bases its tort claims against GRI on GRI's allegedly
negligent decision to take the LAHC contract rather than "decline . . . a job that was outside of its
capabﬂities,"15 the purported negligence necessarily occurred even before that. Accordingly, to
the extent Plaintiff's tort claims are based on actions that resulted in injury of which Plaintiff
gained actual or constructive knowledge prior to August 31, 2015, those claims, on their face,
have prescribed.

Of course, Plaintiff's conclusory, unsupported allegations make it impossible to
discern when, during more than three years before this lawsuit was filed, any of the other actions
of which he complains took place, or what, if any, damage they caused. These are not "properly-
pleaded material allegations of fact," and they cannot be accepted as true. Accordingly, on the
face of the Petition, Plaintiff's tort claims have prescribed, and they should be dismissed.

Even the dozens of allegations asserted to support Plaintiff's breach of contract
claim against GRI, which are incorporated into Plaintiff's tort claims by reference, cannot

remedy this fatal defect. In its contract claim, Plaintiff sets forth 42 distinct factual allegations'®

See Petition, ] 47-52, 65-72.
See Petition, {f 69-72.
Petition, 7 11-12.

See Petition, § 45.

See Petition, 47, 51(c).

Though these allegations have been asserted in support of Plaintiff's contract claim, they purport to show
GRI's gross negligence, and do not reference specific provisions of the contract. Thus, it is unclear whether
or how these allegations of negligence are intended to support Plaintiff's tort claim in addition to his

<6 =
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that purportedly show the ways in which GRI negligently breached its contract with LAHC."
Yet, once again, Plaintiff's allegations are not "properly-pleaded material allegations of fact."
Rather, once again, they are wholly unsupported and conclusory allegations of both fact and law.
Indeed, of the 42 discrete allegations, only one provides a temporal reference, and even it lacks
the factual support required to provide even the most basic understanding of what Plaintiff
alleges to have occurred.’® Thus, it is impossible to determine when, during the course of GRI's
relationship with LAHC, these purported infractions occurred, or resulted in injury.

Furthermore, Plaintiff's overarching complaint regarding GRI's contract duties
appears to be that GRI was "grossly negligent" in "declin[ing to take] on. a job that was outside of
its capabilities," and "deci[ding] to serve as LAHC's TPA."Y Though Plaintiff, once again, fails
to affix a date to this purported infraction, it cannot be disputed that GRI's decision to enter into a
contract to serve as LAHC's third party administrator and its failure to decline the job necessarily
took place on or before July 1, 2014, the effective date of its contract, and more than two years
before Plaintiff brought this suit?® Accordingly, to the extent this allegation is intended to
support Plaintiff's tort claims against GRI, it only supports that those tort claims, on their face,
have prescribed.

Because it is clear from the face of the Petition that Plaintiff's tort claims have
prescribed, the burden shifts to Plaintiff to demonstrate that prescription was interrupted or
suspended. See Kirby, 923 So. 2d at 135. He cannot.

D. Plaintiff Cannot Avoid Prescription.

Plaintiff attempts to avoid the effect of prescription by alleging that neither he nor
LAHC (prior to the receivership) knew, had reason to know, or could have known of the
defendants' purported negligence.”" Plaintiff also attempts to avoid the effect of prescription by
claiming that GRI's allegedly negligent actions constitute a continuing tort, which continued until

GRI's services were terminated by LAHC.? Both arguments fail.

contract claim. Out of an abundance of caution, because Plaintiff's-contract and tort claims appear to be
muddled, GRI has addressed these contract allegations in this Exception.

Petition, ] 51.

See Petition, J51(ff).

See Petition, 1747, 51(c).
See Petition, ] 48.
Petition, § 139.

Petition § 140.
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L. The Doctrine of Contra Non Valentem Does Not Apply.

In paragraph 139 of the Petition, Plaintiff alleges, again in entirely conclusory
fashion supported by no facts, that: (1) LAHC was "adversely dominated" by the defendants,
who concealed the bases for the causes of action now being asserted; (2) Plaintiff did not
discover these causes of action until well after the receiver was appointed and LAHC was
investigated; (3) Plaintiff had "no ability" to bring these actions prior to receiving the
receivership orders; and (4) none of the creditors, claimants, policyholders or members of LAHC
knew or had any reason to know of these causes of action until after LAHC was placed in
receivership.

Without calling it such, Plaintiff invokes the Louisiana jurisprudential doctrine of
contra non valentem, under which prescription may be suspended. Louisiana courts recognize
four instances where contra non valentem is applied to prevent the running of prescription: (1)
where there was some legal cause which prevented the courts or their officers from taking
cognizance of or acting on the plaintiff's action; (2) where there was some condition coupled
with the contract or connected with the proceedings which prevented the creditor from suing or
acting; (3) where the debtor himself has done some act effectually to prevent the creditor from
availing himself of his cause of action; and (4) where the cause of action is not known or
reasonably knowable by the plaintiff, even though this ignorance is not induced by the defendant.
Carter v. Haygood, 2004-0646 (La. 01/19/05), 892 So. 2d 1261, 1268.

Each one of Plaintiffs four allegations corresponds with one of the four
circumstances in which courts will suspend prescription based on contra non valentem. But —
once again — the Petition sets forth no facts to support those allegations. Plaintiff alleges no
facts to support the allegation that GRI, or any defendant, concealed anything from Plaintiff or
LDI; no facts to support the contention that, apparently, nobody involved with LDI or the LAHC
receivership understood LAHC's circumstances for more than a year; and no facts to support the
allegation that any defendant "adversely dominated" LAHC. Indeed, Plaintiff admits in the
Petition that LAHC knew its processes were "broken” just three months into operation.”? Surely,
by the time LAHC decided to stop doing business in July 2015, LAHC knew, or could have

known after reasonable diligence, that it may have causes of action against its administrators.

= See Petition, ] 45.
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Further, it is well settled that the doctrine of confra non valentem only applies in
"exceptional circumstances." Renfroe v. State, 2001-1646 (La. 02/26/02), 809 So. 2d 947, 953
(citing La. Civ. Code art. 3467, Official Revision Comment (d); State ex rel. Div. of Admin. v.
MeclInnis Brothers Construction, Inc., 97-0742 (La. 10/21/97), 701 So. 2d 937, 940). The
Louisiana Supreme Court has made clear that contra non valenfem "will not exempt the
plaintiff's claim from the running of prescription if his ignorance is attributable to his own
willfulness or neglect; that is, a plaintiff will be deemed to know what he could by reasonable
diligence have learned." Renfroe, 809 So. 2d at 953 (citing Corsey v. State Dept. of Corrections,
375 So. 2d 1319, 1322 (La. 1979)).

In other words, "[i]f an opportunity is afforded to a party to know and to learn
about a certain matter bearing on his interest and he fails or refuses to profit by it, if he closes his
eyes to the notice spread before him and shuts his ears to oral information directly imparted to
him, the law will hold him as bound by the same, and as fully notified as if he had taken
thorough personal cognizance at the time of the information imparted and of the notice given."
Hospital Serv. Dist. No. 1 v. Alas, 94-897 (La. App. 5 Cir. 06/28/95), 657 So. 2d 1378, 1383
(quoting Bory v. Knox, 38 La. Ann. 379 (La. 1886)).

Plaintiff was afforded ample opportunity "to know and to learn" about the facts
alleged in this lawsuit at least as early as mid-2014 — he cannot now, sincerely, claim that he
had no knowledge of the causes of action asserted herein until LDI filed this lawsuit on August
31,2016. By that time, LAHC had already been in receivership for one year. Surely, during that
year, LDI and Plaintiff, "by reasonable diligence," understood that the purported bases for the
causes of action asserted here existed. Moreover, LDI had regulatory oversight of LAHC since it
issued LAHC a license to operate as an HMO in 2013. Certainly, Plaintiff does not intend to
suggest that as LDI's Commissioner, he had no knowledge, whether actual or constructive, of
LAHC's operational problems before LDI placed LAHC into receivership. For several years, the
implementation of the Affordable Care Act was one of the most watched processes in the
country, not only within the insurance industry, but also by the public at large. For the
Commissioner of Insurance, now, to imply that he was not monitoring LAHC's progress and
operations simply makes no sense. Indeed, the fact of LAHC's receivership alone indicates that
Plaintiff was, at the very least, alerted to the possibility of a lawsuit for at least one year before

suit was filed. Accordingly, the argument that the facts alleged in this case were not "reasonably

-9.
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knowable" by Plaintiff, and that Plaintiff was legally unable to bring this lawsuit before it did,
rings hollow. This is not the "exceptional" type of situation in which contra non valentem may
be applied to save a plaintiff from the effects of prescription, and the tort claims against GRI
should be dismissed.

2. Plaintiff Has Not Alleged a Continuing Tort.

In order to allege a continuing tort, a plaintiff must allege both continuous action
and continuous damage. Thomas v. State Employees Group Benefits, 2005-0392 (La. App. 1st
Cir. 3/24/06), 934 So. 2d 753, 758. "If the 'operating cause' of the damage is discontinuous in
nature, even if the damage is continuous, the continuing tort theory is inapplicable, and
'prescription runs from the date that knowledge of such damage was apparent or should have
been apparent to the injured party." Id. (quoting Crump v. Sabine River Auth., 98-2326 (La.
6/29/99), 737 So. 2d 720, 726). And, to properly plead a continuing tort, the plaintiff must plead
"material allegations of fact, as opposed to allegations deficient in material detail, conclusory
factual allegations, or allegations of law." Wilson v. Bd. of Supervisors of La. State Univ. Agric.
& Mech. College, 2014-0074, at **12-13, (La. App. 1 Cir. 04/08/16), 2016 La. App. Unpub.
LEXIS 101 (citing Kirby, 923 So. 2d at 135).

Because Plaintiff's allegations against GRI are supported by no facts, it is
impossible to discern whether any of GRI's allegedly negligent actions are purported to be
continuing, whether in action or in effect. To support its claim that GRI's negligence was
continuing, Plaintiff summarily avers, in a single statement, that GRI's allegedly tortious actions
"continued until its services were terminated by LAHC in May 2016."** This one, unsupported
allegation does not support Plaintiff's continuing tort theory. Indeed, this conclusory statement
does not even meet the pleading requirements necessary to maintain a continuing tort claim.
Even if this allegation could be accepted as true (it cannot), and even if it did allege continuing
damage (it does not), it sets forth no material facts even identifying the operating cause of the
purported continuing tort. Plaintiff cannot rely on his single, unsupported, conclusory statement
of law to save his time-barred tort claims from dismissal.

If a plaintiff asserts a suspension or interruption of prescription, he bears the
burden of proof as to that assertion. Kirdby, 923 So. 2d at 135. Yet, once again, Plaintiff asserts

no facts to support his conclusory assertions that the doctrines of contra non valentem and

24

Petition, § 140.
-10 -
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continuing tort save his tort claims from the effect of prescription. Plaintiff cannot meet its

burden to prove that prescription was suspended or interrupted, and the tort claims against GRI

should be dismissed.

CONCLUSION

The Petition contains no factual allegations as to how, when or under what
circumstances GRI purportedly committed the torts Plaintiff alleges. Indeed, Plaintiff attributes
the purported negligence and gross negligence not only to GRI, but to two other defendants,
whose involvement with LAHC ended in mid-2014 — more than two years before Plaintiff filed
this lawsuit. Thus, on its face, Plaintiff's tort negligence claim against GRI, which is supported
entirely by conclusory allegations of fact that cannot be accepted as true, has prescribed.

Plaintiff's wholly conclusory negligence claims against GRI are time-barred on their face, and

S Mr—

should be dismissed.

W. Brett Mason, #22511
Douglas J. Cochran, #20751
Justin P. Lemaire, #29948
Michael W. McKay, #09362
STONE PIGMAN WALTHER
WITTMANN LLC
One American Place, Ste. 1150
Baton Rouge, LA 70825
Telephone: (225) 490-8912
Fax: (225) 490-5860

Attorneys for Defendant Group Resources Inc.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the above and foregoing Memorandum in
Support of Peremptory Exception of Prescription has been served upon all counsel of record by

email and/or by placing same in the United States Mail, postage prepaid and properly addressed,

KT e

W.BRETT MASON

this 13® day of February, 2017.
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Thig Court has jurisdiction over all of the fniied [Defendans because: sach of them has
 transacted business ar provided services in T,ouistana, has capsed demnges in Loulsiana, and

begatse each of thein is obligéted to or holding assets of Louistana Health Cooperative; Te.

abbles
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l* Venue is proper in this Court pursuark ' the proyisien of the. Lomigking Insurshes Code,
3 e

including Tz, R.S. 22257, which distates thif the Nineteanth Yudictel Ditrist Comrthas exelusive

jﬁr’%s?ﬁctmn overhis praceeding and La. R 8, 222004, whigh provides foi-vérue in this Edvtt and

Pazjﬁsh, as well as other provisions 6f Louvisians g
i
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The Plaintiff herein is James J. Denelor; Somimigsioter of Tngitanss: 15t the State of

ishéfana $u his wapacity as Rehgbilitator of Tioufstitr el Cooparative; Tao,, firoughbis duly

v
i

Hy

' Louisiana Health Cooperative, Ins. [TLAHE™) s.a Nanprofit Corprtation eorarated in
|3 ;

Lauilsxana on-or gbatt September 12, 2011, LAHE was organized it 2011, 25 2 qualified nenprofit
hea'if’;h imsurer under Seetion 501(c)(25). of the Interial Revenus Code, Seikion 1322 0f the Patient
Prt%t;'aﬁau and Affordable Care Act of 2410, fiis Lonisiana Nongrofit Corparation Law, and
Laflﬁmaua Insurance Law.

. | A Petition for Rehabilitation of LAHC wds filed in thc;, 19® IDEC, Parish of East Baton
Ro.uges on September 1, 2015; on September 1, 2015, an Qrder of Rehatilitation, was entered, and

s28eptember 21, 2015, this Order of Rehati

tioi Fas Hdde. petitanent atid placed LAHC info
rehabilitation and undér the direction and eomtral'of the Commissioner of Tnsurance for the: State
of’ L@ms;xm as Rehabilitater, and Billy Buﬁgk;@é@ﬁ;}@g&tﬂﬁﬁ@gjﬁﬁgﬂi Retctivet of LAHTC::

{ Plaintif¥ has the authority and povst-to: il nfiot ms dosmed mecessry to relpbiitate
LAHC. Plaintiff may pursue all legal refiiedies availablé to LATE, whate fortions condust or
br%;ach. of any contractual or fiduciary obligation deﬁ‘fal to LAHE bty person ot safity has

bekin discovered, that eansed dammages to LATC, i members, pelieyholders, elattants andfor

créﬁi’fors.
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Dereiiants:

Natied Défendants herein are the follbwings:

4,

ﬁﬁx%:}ieﬂéﬁ in the State of Georgia, Shilling wasthe Chief Bxeeugive Offfcsny Ex@@iﬂ@ﬂt ﬁndD:réctﬁr
of}Affc frpm 2011 until approvdivistely 2653,

i

i b GEORGE G. CROMER (“Cromer™); an fodividual of fhe Rill age of majority
‘} -

daﬁ[moﬂed in the State of Louisiana, Cromier was e CHisf Fxeeuitive Officer of LATC sfier
Shillling, from 2013, ustil approximately August 2035

Te

c.  WARNERL THOMAS,TV (‘Themas®), i individpal ofthe full sgoof tidjority
dornieiled in the Stafe of Louistana. Thomias was ¥ Ditesior of BABC fiop 2011 until
a?@roximately Tastuary 2014,

| 4 WILLIAM A. OLIVER (“Oliver®) anfifivicisl of fhie £l ags of nefjority
dopiiciled in the State of Loulsiana. Ofiver was sDirector 6f LAHC

from, 2011 through 2015,
e CHARLES. D. CALVI {*Calei®), ag- individual of the fill dg8 of fudjority
dﬁé&t@ﬂﬁdmth& State of Louisiana. Calvi wasthe Exeautive Vice Presidesitand Marketing Gifficer

of LAYIC from 2014 until approximately Augnst 9015,

£ PATRICK C. POWERS (“Powers®), at fidividual ofifhe filll age of majority
domigiled in the'State of Louisiana. Powers wais i Chikf Financial Cificer and Treasurer of
L%HC from 2014 uritil approximately April 2015,

18,
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4 Defendanits

a CGI TECHNOLOGIES ANI¥ SBLUTLONS ING: (“CGI%), a foreign
corporanon believed to be domiciled in Delaware with, its principal place of business in Virginia.
me approximately March 2013 fo approximafely May 2014, CGI served as the Third Party

A‘dnﬁmstmtor of LAHC. C@l contracted swith.aid did. W@Ik for LAHC 1t Louzszana

e GROUP RESOURCES INCOBPOBATED (“GRI”), 2. foreign corporation

:’s‘n‘gi&'&.zﬁd to be domicfled in Georgla with ifs prindipdl blace of busivess in Georgia, From
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approximately May 2014 to approximatsly May 2016 GRI served 25 the Third Purty

Administrator of LAHC. GRI contracted with and did werk for LAHC o Tiquistana,

'

¥
i
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a.  BEAM PARTNERS, LLC {“Beam Partuers™), a foreigti corporation believed to

be zﬁomii:@ilfecl in Georgia with its principal place-of Business In Georgia. From prior to LAHCs

LAHC, Beam Partners contracted svith and did syodl For BATIC tn Tonisiang,

L
£
:
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E;
E’i

Aﬁﬁﬂ

f‘ﬁ’lifraxelﬁns”), a forefgd insurer, -doing Business - he: Stafe of Lom&i‘ana. and sdbjest to the
reéﬂatow authority 6f the Louisiana Departmient of Tisutifics; who fssued an appligable-policy or
gdiiaias. 1o LARC that provide coverage for chimsamertedberain.
DEFINED TERMS

As used herein, the following terms are-definedas fillows:

1. “D&O Défendants” shall refet to st fsan those tirestors and oificers oI LAHC
na%nedf as-defendants herein, specifically: Terry'§. Siilling, (Goorge &, Cromen, Warner L. Thomas,
IVI, Williarh A, Oliver, Chatles D, Calsd, and Patriak:C: Prawers.

i

. 2 “TPA Defendants” shall refér to:and nieait these third patly administrateirs bired

byLAi—IC to oversss, tmanage, angd othdrwise' epswaty LAHC named #s Hefondants herein,

speoifically: CGI Technalogies and Solutions, T 4l Gy Resources Iricatpors

3. “Insurer Defendant™ shall refir to and mgan these insufance cotipariss tamed

herefn which provide insurance coverage: for afiy ofthe s asverted hewin by LAHC against

any of the defendants pamed heretn, indlad

ng: Frawslers Casualty and Surety Company of
ﬁs‘:%t‘x;eﬁﬁat.-f"fm:elarS”é.
; 4. “LIFOY” shall refer to and migan the Loifigiaty Departtmentof Tnsprasce.
5. “CMS” shall refer to the U.8. Department ¢t Health and Fhrman Servicés, Centers

f@% Medicare & Medicaid Services.
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FACTUAL BACEEROTND
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The Patient Protestion and Afforddile Ciie Aot TACA™) establiched haalth insurance

a&c(haﬁges {ootimhonily called “marketpléaes’*;-td allow individuals and small busiesses ta shop

for heith insrazie fn all stafes across fhie wation. Toexpund the mudbet of available hedlth
iﬁéi;i%lfanﬁei platis ayailable In the marketplacss, ‘the ABA egablished the Cansumer Operated amd
@nented Plan (“CO-QP™) program. The ACA firkthardiregtsd the Seeretsiy of Health and Hikhan
Sef:vices 1o toan mioney ta the CO-OP s -created in sack e, Beginning on Fanuary 1, 24, each
Cé—@? was allowed to offer health inswmrice fhrongh the newly minfed raarketplaces for its
re_:‘s‘:iﬁcdﬁve state. A total of 23 CO-OP’s weie cherted and fuided 4s of Jamuary 1, 2014, State
rqgi'_ul'amrs_-, tike the Louisiang Department of Tnsurance (LD, have the pritaary oversight of
CQ-@‘Ps as health insurdnce issuers.

15,

In Louisiana, the £0-OP ereated and fuded purstant fo. the AGK was Lowdsiana Hedlth

4
]

Tobperative, Tne. (ALAHEY); a Lovisiana Nonprofit Berpetation thathiclds ahealthimatntenance

Drghizion (“HMO™) lisense fratm, the LDOL, Tncompomted in 2011, LABE sventuallyapglied

s

it SR ERaE vl Phiriah, Servioss, Cefitsis for

foi{ wild resetved laati From the U8, Diepa

Medisare and Misdicald Services (€38 totaling mome then $65 miling, Spesitivally, aocording

H
3

fo the 2012 Loan Agresment with LATC; e Lynistug CRIOP was awaided 2 Start-aup Logn of

&Ié,ﬁi@'@,‘iﬁ-’@, and a Selvency Loan of $59,614,160. Persusnt tothe ACA, these Toans were t6 be

. wNarded onty to enfities fat demonstrated a high prabability ¢ beevming Hnancially vidble. &l
CQ@P loafs rvist ba repaid with Hiterest.  LATIC Shatfsp Loatt fmist he tepaid heo-Tuter than
ﬁvs (5% yeas from dishursement; and L.AHC s Solyenoyfioan must be repaid no later then fifteen
(15) years from Sisbursément.

e el TS ET SN

Frorix the start, beeause of the gross neglipencs of the Defenduids narsd berpin; EAHC

:

Fifled miserably. Befare ever offoring & poliey o Hisipuite, TLAHC tost dppoxirnfely $8 fafiHos

in. “2@13 While projecting a modsst loss of about §3.8 million i 2014 In s leanappiieation to

3
GMS LAHE actually lost about $20 million in s Hrstwear 3 busitess. #ind dlthough TAHC

projected tuming o medest profit of about §1.7 whillken: s 2B, i acheilly loet mere than §54

R LN LA
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Neit onty did LAHC lose atremendous dgioiing, ¢¥tnoney, but, fom fts N, e

wias ynable to process and tanage the eligihility, eninliméit, and clainis handling aspects of the
HMO dompeteritly. Almost every aspect of LA s ligihility, envollnsent, ard dlaims handiing
provsss was deficient, resulting in numerous unpeid éfairas, ynfimely paid latms, and emvonously

paitt.clétms.

By Inly 2015, only eighteenmienths after it stictsd i

E i poliies; LAFC decided:to stop
i

deing businiess, ‘The LDOT placed LAHC tn rehabilitation i Septéribiir 2015, and a Reesiver,

Bﬂiﬁ Bostick, was appointed by this-Coutt th takel dofitvel of fie failed Lonfslana CO-OP;
4 Gl part b5 Lonisiang C
& variens parties who creafed, develpped, 2l Hanaged. LATIC e, the Delindants

.Iﬁ}iﬂﬁd herein) completely failed to meet their regpective tbligations fo the sibscribers, ptoviders,

anéi creditors of this Lowisians HVIQ, From the beglinit gef-;js st
ill:%iluippedto service the needs of1ts subseribers (1.6, ity tmpmbers ipoﬁgjihalders}’ ——
iﬂr@?Viders who provided medical services to-its manbiors, and the vendors whio did businese with
LAHC As described iti detail herein, the condiigt of thi Defendants named herein vent way
'bff;’md simple negligence. For instance, when the LDO] took over the tperations of LAHC, the
G'OP had a backlog of approxirmately 50,600 ¢lairis that lrad not been processed. Begause af
Déff‘«ndant’ s gross negligence, as of December 31, 2015, LAHC S

| 20,

#s set forth herein, Defendants are ligble to PlaisHE for all coms

pensatory damag@ -
bytthelr acfionable conduet.

[REMAINDER OF PAGE INTENTIONALLY LEFT BEANK]




Count Oiie: Bieach of Fiduciary: Euiv
{Agadinst the D&EO Defendantsapd .'lﬁnsum- D.efm(lgnf}

ZLs

e

sl et s e AT A BT e

. Plaintiff repeats and reallepes: eéch 4 every alicgafion set forth. in the foregoing
PaIafgmphs 2s if' fiylly set forth herein.

J 2.

‘ The D&Q Defendants owed LAHC, iis memibers, and its creditors, fidudiary duties of
IQ"y‘:aI"cy‘, inelnding the exercise of oversight 4s fileaded hetein, due care, and the duty to act in good

v

'and its members and ¢reditors and must disclrirge thiir fiflociary dutiss in good it

, and with
thagt diligence, care, judgment and skill whigh the orfinarily prudent person wonld exgrelse under
snmla: citrenmstancds in like position.
!
E 2
§
{

Ap all fimes whes LAHC was instlvent afidlor i the zene ﬁé’tj}iﬁémvm@, the D&O

Deiﬁn&a';ﬁs- owed thess fiduciary duties to the cradithrs sFLATIC: as well,

i

The conduct of the D&O B&feﬁﬂaﬂts of LAHE, us pled 'heré_&i;_, went beyond gimple

ncfgiigcnce‘ The gondugt of the D&Q Defendants constitutay gross nagligeice; and in some chses,
ml}ful miseonduct. In ofher words, the D&EQ Defendants fid riot sisply -act negligently ih fhe
mgnagement and supervision of and their dealings with LAHCT, but the D& Defendants acted
;gtcfzﬁssly negligently, inconipetently I many fnstances, and deliberately, in other instances, all tva
manner that danmaged LAHC, its meﬁa;bezs; providers. and ereditors.

The D&O Defendants knew or should have keigwn fiat Beam Parthers was unqualified and

unspited tp develop and manage LAHC.

2.

;4
i
{
H

The D&O Deféndants knew or shonkd hev Jnigur Hhst GRT wiis: sngalified nd nisrited

@idevelﬂy and manags LAHC.

The failure of the DE&O Defendants tp sefishs: eéfiiperetit TPA, nagetiate an aientable

et Lo

edract with GRY; and manage and pversee Beans Parines, COL and GRI's condact, constitutes

i
i
)
¢
4
i
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:gg_;@%as negligence on the part of the D&C Deferdaits i edused TAHE o hive other vendors

anci;]or additional employees, in effect, to eitherdo work andlor fix work that should have been
con%;petenﬂy done by Beam Partners, CGI, and/or GRI, fesulting in tremendous additional and
Unnecessary expensey and inefficiencies to LAEC which played a sipnificant role in TAHC s
failure

The D& Defendants breachpd their Blisianesh

2  Paying excessive salaes to TLAHC m
non-existent services rendered By'iks

bs Paying excessive bonnses to TAH exgent
non-existent services renders b thens s

4n relation 1o the poor. fadegijate, or
5 and/or on dtshehalf;

e e s YT TP

| o Grossly itadequate aversight of LAHE ¢perdiions;
r d.  Grossly inadequate oversight of contrachs with vutside veridors, inclyding CGI and

. & Lack of segilarly scheduled and meaningfill tiieetings of the Bard of Directors-and
management; the few board meetings that togkplace {one in'2012; four in 2613, six
in 2014; and one in 2015), genesally Tasted about an howr;

. f Cuoss negligence in hithg key fotageienf and execifivey with Hmited or
( inadeiuate health insurance expetiénes;

¢ g Gross faillureto protect the persend] health information of subseribers; unauthorized
; disclositte of subscribers’ persopal helth. mfermazmn, fotr- oxainple, in Bebrpary

2014, an incotrect sefting within LAFC:S decwment production system cansed 154
E' member ID. cards to be.erroneoisly distibuted;

b oo Silmemissue D cerds i anembers assureidly ad rady

t i Gross faflure.to pay elais tinsly (F'staily.

i J- Gross faflure to bill prethinms asdiyately ahdfinely;

| k. Gross fathureto properly ealeniste membsr oufiof

j “posket respopsibitities Fesuliing fn
- members being ovei-billed for théir peftion st

vices tenidéked by providers,

L Grass failre to collect premivm paymienis Hinely (i ntall);-

m. ‘Gross failure to pro¢ess. and feeord mﬁ;:zeff(sﬁ;ﬁﬁze dates of polisies avcurately or
comsisteritly;

B Gross falute to-process znd repord fhe terminstion. dates of policies acerrately or
consistently;

0. ‘Gross fafluie to process Invaoiges cotteetly snd Himelyy
B Gross failure to determine and report €ligibility of mémbiers acturately;

g.  Gross failire to have in place and/or to Maplement a finandia] pelicy or procedure to
" wverify check register expendities;

i s
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2 P of IT Operations gt LAKG, Ly Boffer, misused Tis TATK

Grogs failurg:ta have i plece aiid/eF ﬁm@eﬁm Hnaricil policy er prosedire to.
verify credit eard expenditures; for exa in oraronnd Oetober to November3613,
oredit card By

Incurring. yagre than $3%,000 # <harges; the st tejerity: eﬁ"%wh Sere persenal
axponises; oN e ¢orporate aocount wWith fmits ol 85,000

Gress failurerto have in place-andhorto il stent o Szl policy orprocéture to
ven_fy sgmisar mvomas,

Gross. failure to have in-place andidr taimplementpolicies anid pmn&times regandiig

opetafional, financial, and compliangs areas {sach as backgroimd checks, eomective

action plans, proeurement, cenmﬂmtmmagemaﬂ%, and firiaricfal tranagement) before
engaging in meantngful work and, yfferiny drsiance coverage to the piible

Gross fatlure to understand, implement, and enforce the applicable #grace period”

pertaining to subscribers as per the ACA sod Lonisiana Law, Ta, RS. 22:1260.31,
&l seg.;

Gross failure to record and repért LAHCHs olaints resérves (IBNR) actywataly;
Crosy faiture to repart and ='app§3.iim: apents and hrokers;

Gross failure: to. record and report this level 6f safe pro¥ided ¥ LAHL wénibers,
enroliees, and subsoribers aceurately;

Asof Wareh 2014, LAHC Seseribed fisownsystent fo provess enrollment, eligibility,
and tlaims bardling as s “broka™ pHsteds,

Grousty negligent o choose. GRT %o replace GEL went from: the frying padite the
fire; GRT was unqualified, ill-eguipped, aud nuableto service the needs of LAHOC, it
mieimbers; providers, and credifory

Erronequsly termineting 6o

vtz

i sbsiaiad sabsibers,

Failing fo provide nuties to prowidins fadis sember tesiinations and lapses due
to Hon-payinent ¢f preffems;

TFailing to pravide notice (delnquency Iestess) to sitisetibers pilor to femnd
caverage;

patitig

Bailing to taihtaifi ait hufersiation Tedhnvlomy snvironment-with adsquate confrols
and risk mitigation to protect T data, praptssey, and ety P LAHIC datay

Failing to collect binder payments op-time;

lemg to termitiate neembers when Binder paymerits Were notdeesived;
Failing to comset atbiguities i fhe BRI gonitack(s)

Failing to sekect qualified ventors

Tailitig to sslect qualified morepsnent

They kmew or should bave ke, prisro.this publie ellent of LAHC in Jaovary
3014, that LAHC would not be-a widble HWIO, ud yet ey progestad o affer

polisies and setvices to the pubiic animembers knowing that LAHC would fafly

.g f@& merd,bn: rts. me&ita::s
sieration yivieh Tonger that they

o e S T L



should and would otherwiss have, ad . additional memibers and ineurding
additional claims and debt;

I They knowingly paid expessive. salaries, profsssional seriee fees, and consilting
fees, as alleged herein, vﬁﬁwm receIving appmpﬁﬂte valive to LAFC;

r' o, They fafled to fmplement intemal osnitrols that Would have preyented fhe. grots waste
and damages sustained by LAFIC s & résult ot their grogs neligetioss

! nn. They conpealed LAHC's true financial uiitition andl ifis6fency and astificially
PmlOﬂgEﬂJ LAHC’s carporate life: befgﬁﬁ"'. '_ TR
i its members, and its ereditors;

00.. They grossly mismanaged LATHCS affiing;

[

P They grossly failed 15 ewercise sersighor smpervise LAHS financial affyl

gq. They failed to operate LAHC frarensghiably prudens marmss;

. They failed in their duty to openste TA it sompliance with the laws and
regmilafietis applicable 16 fHem;and-

ss.  Othar acts of gross negligence as wugy bt lafer Siscovered.

29,

The D&O Defendants also hreached thsir ﬁducaary ity of loydlty, due caze, and good

faith by allewing, if not fostering, individuals witl confliets‘of intetest ta'influeties, if not control,
! :

LAHC, all to the detrinrent of LAHC, its members, pitavidess, and ersditofs.
' 30,
Because of the grossly negligent conduct of the D&D Defendants, LAHC was ‘woefilly

i
i

not prepiared 1o for its rollout to the prblic on Jamsgey £, 2014,

i

i Byapproximately Mareh 2014, Just thigs(3)mioniidfer s T

Dﬁfendants compounded an already bad sitwation By dooid

ineto replace CHL vith GRI 48 TPA.

Bt THEs pofat, the DR Diefendarty shoeld Tawre: Gtior exercised. appropiate oyersight and

mémagement to xeform COPs grossly inadeguats géi;;f’@rﬁaa‘nec ot the &G Defendarts: shotild

LR, orihic D& Deferdauts
~shg}1111 have ésaséd dperations altogether. Mastesd, fhe D&D Defendanty nial

¢ HAtEL. Wotse by
hqmga.TPA that was even less qualified and less proparet} than CGT for fhefob; GRE

32,

To furthet damage the straggling LATIC, in approxiraately 1id-3014, fhe DO Defondants

debided fo switoh healthoare provider netwozks fom Vetity Healthneat, LLG {F*Verity®) to Prisnary

4
1
i

19
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11 o et vy
conscious disregard for the best fnterests of LAE

the Tnisurer Defeisdant ére liable, and for which Pl is entitled to réetwer i this actish.

Deferidants to peiform their fiduciaty obligationy, LATC, ifs membefs, its providers and its

creditars have sistained substantial, compensalis darg

The D&O Defendants, in breaching battihed

Heaﬁh@re Systems (RECE™. Onge ag@:n, Hhits THECF Brefbrdants® aonilict sonstiiutes gross
n@ghgsme fhat fivther, dathaged TAEK, its seribans: broiders, andcvellifers,

hesr: Gutyof loyalty and duty:of care, showed a
30, e msmibers, providurs s ereditors

34

Asadirect and proximate result. of the gross negligencs sud Toregoing fufluzss of the B&O

wies Tor which the D&O Defentants and

35

The compensable damages cansed by the: D& Difendauts’ srosily negligent sdaduct; if

ne';‘w‘ilrﬁﬂ condist, inelude, but aremot limited fos
;

i

damages in the: form of all legitin

damages in the form of:all lessessustained by TAHC fram its m;:eptm,éh& they
shiotld have never started LARC inths ﬁmﬁpfaue};

dainages in the form of lost pruﬁts .(,'g’&, i rviotit AT worlld ave datned, if

any, bt for their conduct);

darmages it the forta pf exoegsiv
LAHC would have lpst, ifany, aud thiel
eandugt);

1, the differstice Between thezamotnt
wirt LAHE did Tose, bgeauss «f thelr

damages in the forn of deeperiitig nslventy e, the damages cgused by their
desisiotrto prolong fhe corperate:existence of LAHC beyend itiolvency)s.

timate debts éwed to creditors-of LAHC, ndluding
bt not linvited to thos unpaid debifs: ewed:to Iealth care providers-who delivered
services to members-of LAHE, gny debis owed to masmbers.of LAFC that were not
paid, and the debt owed to CMS, {botfipeintipal and interest) asa result of LAHCs
gross negligence as pled herein;

disgorgement of all excessive silaxies, Bonuses, profits, benefits, and other
compensation inappropriately obtained by them;

damages in the form of #ll expessive administrative, operationdl, and/or
management expensgs, inchiding:

i, Inpotveot payment of meniber stiipmidet olaits

i, Troreased fnterest expuise dup fofuEieetandk

Iv. Inczeased expenses due i nunnectasiiic fatiiely dlifms pryments;

% Incorredt and/oruntinwly. paym

(e saia g

vi. Inaceurate andios unfitmely edllctienof premiim thuedor hedlth coverags;

e

- sl Plas ol A ST 0 Snufiate e e S e e e a A e



The Insurar Defendantis lable to the Plainti joind

k
3

ba,

pr——

Defendants to the extent of the Hmits of Hu:mespeeiive palicies of Hisavanse, for e follosuinp

_ information and belief, of §3 Oﬂﬂsﬂﬂﬁ

On or about Bébruary 15, 2013, LAHC &4 GO atitgied {hto & Agerind

vil. Inereased expenses for serviveifiotn LAHC vendors ‘other than the third party
administrator; °

viii, Increased expenses for provider netwarks and medisal services;

ix, Loss of money due to LAHG from e Center for M@dxcat@ and Medieald.
Beryices ("CMB") for rigk adjvstinentss

%,  Finesineurred for failliet Have ageitshralers properky eppaiiitelds and

xl. Inability to repay the mililons.oft delliaes Teaned to LA by the Boderal
_g@vamment.

all costs and disbursemerits of itis-aotion; indluding 41 tompensdile. Hgation
EXpenses,

dsetiig it s DA

Travelers Cagnalty apd Suvety Ceriigemis . Qf. ;America isstied: & Private Corpaty
Directors and Officers Liability Ingirance: P@h@ym LAHC, with pnhcy limifs, upon
informatian, and belief, of §3,000,000.80; “whivh: poliey was #nfull force and effect at
all relevant times and provided inswance-soverage o the D& Disfendants for same
or altof the claims assérfed herin by Plafititfy

Travelers Casualty and Surety: ﬁﬁmpmj s Areria:
and Omigsions Liability Insurance Pol

53 issued . Matiaged Care Ertors
t&DAiHC with-poligy limits, ipon.

which policy was fifilll foroe and effect at
all rélovant times and provided fnsyr vverage for the D&D' jmgfend,amﬁs for. some
of &1L oF the Staims asserted hersin by PIGHEE:

Count Twoz Breash.of"

r oniract
Against the TPA. Defondantsand Beani Paxtners)

3%

Plainfiff repeats and realleges cach anth evehy dllegation set fovth fnithe foregsing
‘petagraplis.as if filly st forth heteii

38,

tratiie Servives

Apreaiient (“Agreement®y wherehy CGI zgreed % perform cortalli admiinisrative and

m%ﬁagemeﬂt services to LAHC in.exchangs forcartain messtary compeirsation a5 set forth in

thé Agreement. A frue and carrect copy of fhe Agrestnent.and all exhibits s gttached hereto and

'fn‘.f:cmjpcimtgd ‘herein by reference as “Exhibit 1,

i
g



Under the terms of the Apreement, GBI reprsseited and wamumiled, sner alin, that

"Gl personniel Who perform the: services uisder ‘the- Agresment shall Hiave the ‘appropriate

]
frafping,'ﬁ'eenmre: and or certification to perform eagh 148K asgigned to Theny" and that "€G1

WLII uxake a good faith effort to maintaln consistent staffiperforming the delepated fimotions™

for FI.AHC

!

40

Under the terms of the Agreement, CGI was, Among other things, obligated to:

. and progessing of

Function as a Third Party Administrater for LAHC;

Acourately pracess and pay clatms for cosered services provided to LAFIC's
members by participating providers . setording to payigent ferms regarding

timeliness and the rates and. amougts st Torth i LAFICH Patieipating
Provider Agresments.

Acourately process znd. pay claitns fov: ettered. serviees provided fo LAHCS
members by providers;

Comipetently perform 4ll of fiicse aske set fovth iy thehosesinein, inck
Bxhibit 2 therete, such as paying hiing; ndhudicating ﬁlﬁm&, &a
covered services. 1dﬁnﬁfymgaag1": pasalppledn and- mneégaﬁolams, calﬂﬂaﬁng
and pracessing all sngounten data, frasmittibe denial nofifieations o nismibers
atid providers, trasmoitiing a0l ﬁqﬁﬁ#ﬁi@iﬂaﬁ fragling and. mla@iﬁﬁg g3
perfounemce, tracking, teportingad teconeiling dll recons regarding deduptibles
and benefit. acoumlﬂamm, moeitor i itie subm’sﬁ:ﬁgﬁll tﬂaxms,ﬁaﬁlﬂng
reporting, and payin g all interest mraﬁemm costdinating the: payment

airl claims and EQBs, and: ﬂ=Ve}qpmg and implementing =
funetional coding systern; afd.

Competently perform all of those task expected and required of a Third Party
Administration, whether Spcoaﬁed its thee Agreement or nof,

4l.

COT breached its obligations and warranties set forth in the Agfesment in a grossly

negligent manne, all in the following, non-sxclusive ways:

ety e et MW — =

an overpgyment of. claims

Failed to agcurately and properly ‘process grivollment ssghents an;i failed to
timely reconcile enrollivient segirents;

Failed to provide proper notics;ta providers mgarding taefber terminations and.
Iapses due to non-payment of preminngg

Failed 1o provide proper tinties: idﬁi’{j,:_txamm letters) s -inubseribess prior fo
termainating coverags; and

Qther: sicts of gross negligence s may-bis lutet discovered.

13



'; 42

As of Match 2014, just three (3) months affer s f&il-ont, LAHC, deseribied the systerd
d?ﬁé;gﬂcd and fmplemented by CGI to process euroliment, &ligibility, and claims handling, as
‘”br%‘m‘kaﬁ” proeess. Indeed, the conduct of CGL, af deseribed Teretn in detsdl, poes well heyend
sim%lq negligence; almust every facet of the systetir dedigned ind irmplemerited by GG asa third
part} administrafor of LAHC was 8 failyre. €8s gohdnet, as desodbied heeit in defl
aa:i]smh;&as gross negligence,

CGl's breaghey of ifs warranties and abligatitny S the Asroament Bave dirsotty eaised

-, 44,

GRI was not qualified to render the services as & thih

d party aduinfstrator (“TPA”) fhat
LAHC tiesded to be successful. Rather than dacline ‘takitig on a job {hdt was oirside. of ity
Aca;éa'bi-ﬁﬂ.ies, GRI wrongly agreed to replace CGT and serve as TPA for LAHC. GRI*s decision
to éerve as LAHCs TPA constitites gross negligenee, if tat a consoious disregard for the est
'intc%ar..es’ts of LAHC, its members, providers, and credifors. Butfor GRI's-gross negligence, most

of T]LAHO’S substantial, compensatory darigges would have been avoided

45

2@}14‘ The Administrative Serviees Agresiefit Wis amended botk i Sajferibes Zﬁi%and

December 2014, A ttue and correct copy of thie. Audidn

amendmsnts and exhibits arecollettively referred o d tha " Aoreement™ andare attached heseto,
mgdrp‘aratad herein by reference and designated 48" “Ex}iﬂmt By
|

Undet the terms of the Agresimerit, CGI renresented and warganfed that "3RI personnel

14
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Utidet the terins of the Agreetrient, GRIwas anivwy aflier tHingy, shged: o}

-

Accurately process and pay claitms “@;r sgmererd serviess provided to LAHC'

g EETITHg
timeliness and the rates and amoeunts sst forth m LAHCS. Pfaftfmpﬁfi*ﬂg Previder

. Korsemients.

Accurately process. and pay cdalms for suvened services provided to LA
members by providers;

Competently perform all of those:tasks set: fan*hm the.Agresment, including Bxhibit

A-1 thereto, such as paying S‘la;,ms
serviges, Idenfifying and proasssmg an arzd fmolean elaiims, collesctmg and
progessing all encountér dats, trasmitiing denial notiffeations 10- iembes dnd
providers, transmitting ail reqwfred nofidss, f:mskmg and reporthng its performence,
trackime; Teporting and reconetling all remards ‘regarding deductibles and benefit
secumulators, monftering all dﬁn&ﬁﬁhﬁﬁﬁﬁﬁgaﬂ slairns, fracking, reporiing, and
paying all iftersst oh late paid ki, soordinatiig the pasment ¥id prosesdng of

all dlalmgand EOBs, ard developiie and inilementing & finfetianal soding system;
and’ )

o claits detetimiiing covered

Cowipetently perform. 71l of g tasldoxpiotedl: aud requiitedi of 2 Third Paity
Admimisteation, whefher spealfied Ta'the Agreeent wf ek

GRI breached its-obligations and warténtisk-set orth in the Agrsemant i & grossly

naglrgant manries; all in the following, non-gxelustvs ways:

4.

«t

CRI failed to méet most, if not All, of thie perfotmahse staridands miztidated by the
Bervices Agreement of July 1, 20145

GR was ungualified, l-equipped, aad:
meinber, providers, and srediforsy

fhle 1o service ths needs of LAHC, s

GRI knew or should have knewn that & was ynqualiffed to serviee the nesds of

Pursudnt to GRI’s Service Agreemgnt; GRI was responsible: for ¢ritical processes
thaf are typically covered hy st & hedlth insurance advfiinistrative service
provider contracts, including the receipt and pmcessmg of mémbeér prefiipm

payinents, the ealoulation and paymens of braker commissions, and the proeess of
managing ealls into LAHC;

GRI wholly failsd t& provide: safﬁci“aﬁ ﬁﬁ& aﬂaqﬁﬂiﬁly ﬁ‘aﬁmd parspnte]l o
perform the services GRI agreed to:perfoiin fHidet 2

Failid, fo-prossss mid ey cldims on g fiaely basts, resdliing &y, interost payment
alotie i eRosss-of $E00.000.06:

Failed io pay claims af the proper vortmetzdtts and amiwnis, iy sebiting 3 an
overpayraent of clar.ms,

‘Failedte aceutately and property privies nndiineht sepseitsnd Biled toely
reconcile enzollment: segrhentsy

“EaMe o ATIAN | TN I SRS | AT TR,
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1.

Ertoneously terminated coverage for fully subsidized subsciibers (80 Invoices);

Failed to provide propet notiog 1 providers regatding member ternsiations and
lapses dug to non-payment of premiums;

Failed to timely process enralirs fiertios 17

Submittted fin_ae;purate* dati to-the (IS B
errofgeys terminations;

Failegd to pass CMS data edify o Bibpllinkst Termbing
Intetface (ANSY 834) 16.CMS,;

Ly

fastongfe CVIS;

Failed to-pass CMS data edits for Bdis Server Birallment Sy

Failed to 1ise standard coding fof fllistiaing non-efectuated members fusing years
1915 and 1900 4s termination. year); '

Failed to provide propsr neties (de}ﬁaquesmy Tetters) to subseribers pnar to -
terminatinig coverage:

‘Failed to Inveice subscribers acoyirately when APTC changed;

Failed to invtice subseribers for previonsly wipaid amounts (o balange forward);
Failed to cancel members for non-paymert ofbinder payretity

Failed to-eancel members after pagdfvs srirollisient;

Failed to-administer meriiber bemeliis (niaxifvin gut-ofpodkety excesded)y

Failed to-pay intersst an efatms o providers:,

AT

Failed topdy elaims withifi the: seniyastual fiieframes;

Failed to.adjust-claims after retrotctie dikcriimerts;

Failire 18 examine claims for p‘mteﬂaalaubmgaﬂm

Failed {o pass CMS dafa edits forEdgeServer clairhiy sabraissions to CMIS;

Pailed 1o load the 1,817 claims froms the 428106 and 572116 éheck rins onfo. the
EDGE Server;

Incozrectly caleulated claim adjustmenis, sspecially as it pertaing to 4 subscriber’s
meximun out-of-pocket limit;

Paid claiins for membets that never effecinated;

Failed to profect the personal health infotmafion of subsoribers;

=
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Failed to issue ID cards to membarsiacpurately and tharely:and withut effestive
datesy

Failed to bave in place and/or toimplement afimansial poliey-er proeture fo-verify
credit card expendifures;

S sl
&t

1. TFailed t undetstatid, implement; aid eafose the applicable “grace period”
pertaining to subscribers as per the ACA and Lonisiana Lavw, Lo, B8, 22:1268.51,
el 5eq.;

mm. Failed to record and report LAHCYs ¢lafins segerves (IBNR) aceuratelys
nn.  Failed to report-and appoint agents and brokers. appropriately;

oa. Failed to record and report the level of care provided to LAHG members, enrollees,
and subseribers accurately; and

po. Failed to:maintain an Tnformation Tevhnglogy environment with adequate controls.
and.risk mitigation to proteef the daf, progexses, snd iegriby of LAHC data,

Avcording to. the: Agreement, GRY was, obiigated fo: pay clatms veithin £

AL R bt BETTRES PR EIT S w0 L @

repuived by applicable lavs and IF dlalms were peid notitiely beoanss of GRIy wondus

“sﬁall be responsible for paying any requited iftbreRyTsis

i abhgaftedm@ pay afl such fnterest penalties.

S0

T »

i ORI's gross negligence and breaches of it warraitiss and obligations in fie Aprecrment

ha';fgc directly caused LAHC to incur substantial, sompensatory demages which arerecoverable
by Plaintiff herein.

Beam Partners

. "Beam Partners was not qualiffed to render the:sepvicés.as a managsr-ahd developer and/or

hiid party administrater (“TPA”) fhrt the starkup, TAIG, needed to bt yuegessfil, Ratherithan

dexilma taking, ofr.a job that was outside of s supabilities; Beam Partngrs weongly orchesirated
andfa,greed to manugs, develop, and. serve as TPA for LATR from its ingéption. Bedi Parbet’s

demsiem taatiage, develop, and effectively sstve ay LATHS s TPA consifiutes gross negligence,
\

];f]?gta gonscigusdisrepard for the best interssts.of LAT, s mmh&:s-xgsﬁwmmﬂd pieditors.

Bﬂgf“férﬁemfé-gib‘sﬁ‘hégﬁgemﬁa lll of LAKEs stibstantidl, sompensatery damages weild have

‘begn-avoided.

17
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. Given that numierous individuals who eithier gwned, managed andfer worked for Beam

Partners ifeluding Terry Skilling, Alan Bayham, Mark Gentry, Jim MoEmey, Deboralt $idene,

Imai Kiainz, Yim Fittroan, Michael Hartnett, Brie LéMeit; Ftosha MéGee; Diata Pifshibrd, Darla
Co%ies, were also invelved with and managed LARC Hiom the beginning as offivets, divectors, and
cmplvyees of LAFIC, for all intents and purposss, Beatn Farkiers was closely ralated ta and acted.
as LAKC,

! 55

. From ..épgmximatialiy September 2012 h

neh Yoy 2014, LABE pHd mbre fan 337
miiilﬁ;_iiort in:the form of censplting fees, performanse fot, and expenses o Bdu Patners.

54.

i
| LAHC and Beam Partners, LLC entpred info 2 Management and Development Agrsemerit
|

Whééféby Beéam Paithets agreed to perform certaifdiienagemetit, administtative, and develgpriental
saz;n;zicas for LAHC in exchange for certain monstary compapsation.as set forth in the Management
and Developmerit Agresrhent. Warner Thotrias, 8§ Chadraf the Board of Difecttits of LAHC,
s‘_igéma this Management and Development Agreement on Gotober §, 201% Terry Shillmp signed
fhe; Management.and Development Agreement oh behdlf of Beath Partners, LIC, with an effective
date of August 28, 2012, At this time, Terry Shilling wis simultaneousty the Thtérim CEO of
LAHC and a member and ewher of Beamt Partners. This Agreoment was armended at feast twice.

Atme and adtrect of the Matagement and Dievelopnient Agresnent, all Eehibits fereto twith the

d

exception of Exhibit 2, “Performance Objeetivey for Servizes™; wiric!

1@31@1 Arvendineut 7Y, is gttached herettr and@ Hrotiierited by refersi
i.
55,

atturns,

Agcording to the tetms of the Agreement, Beam Partners agrosfl to roiids “servivés

(53¢

' S——

indluding treiting all direetots, seowring the regiilsiteivensite from, LDOL, developing ametwork

of providers for LAHC, recruiting and wvetiinz sdndidates for positions at LAHC; creating

pr%;‘aes_s,esi. systemns, and forms for the. operation of LAHC, and identifying, negotiating and

sﬁifgﬁénﬁ;ng adininistratiye serviees for the operation e LAEE,

"
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In shart, Beatit Paftisrs agiced to tratistorfafhie statep LAHC inteawell-oigamissd; well-
ftmd¢d and wellnm HMO prior 1o Januaty 1, 2018 the woll-out dale of LAFES 5 e jublie.

Bea‘m ‘Parfriers vitfetly fatled to mieet 1ts cantractiial abligatioits owed to LAHIC, snd breached fts

c:bgigﬁébm and warrenties set forth in the Agreement 19 grossly negligent mermmer, 21l in the
fallééwingy non-ekclusive ways:

e

a.  Tailing to identify, sclect, and setain'qualifisd thicd party comtraptoss for LAHC,
inclyding but not limited to GGl and/sr GRE

I

i

b.  Failingte frainvall directors of LAFE vegardisigs how ta nanage such ar FMO;
o,  Failing to.develop a hetwork of providers for LAHIC
d.  Pailing to recruit and adequately vt approprdate candidates $or positions at LAHC,

s  Failing 1o create adequate and/er fineoning provesses, systems, and forms for the
opetation of LAHEC

£ HalI'ing o o 1dent11§r, nsgsbgie; gk exeoute adequate: andlor fanetioning

administrative services for the opsation ot LANC,

g  Failingto femmdptwidemmwm=
ifsﬂéﬁbfm&ncemféﬂﬁsﬁ\&&ag ML

stiiplete; aseiiat; #hd detailed recards af
o TARG

b,  Failing to adequately disclose conflict of nterests tegarding Beamny Pariners and
LAHC to:any regulatory authqntya

— o e

+  Bailirg to provide sufficient and adeguately traned persomme] to perforin the services
Beam Partners agreed te: perform under the: Agreement;, and.”

i In genetdl, by completely thiling 1o Bave LA ready and able to xueet Its-oBlipations
to the public, menibers; providers, and erefitors on or befte the foll-out date of
Yamwacy 1, 2014,
5%,
The mumerous faflures of Bean Pattmets fo pexform its obligations owed 1o LAHC
coﬁsﬁtﬁté gross hegligence, If not 4 conscivus disregard Yor the best inferests of LAHGC, its

members, providers, and creditors.

T

: 48

To the extet thit Beaim Partfiers. iade, e SHeISIoa fo leeep using WY as TRA mutil it was

whigplifiedl fo-serve s TPA,

18
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59.

T the extent that Beam Partriérs inade the dedistonte replace COTwAE ORI 25 TP A, Bedm

Pattners §s grossly negligent in that it kuewy or should Fave known that GRT was unqualified 1o

strye:a8 TPA.
60:

Ta thie extent firat Beum Partuers madés s decisioniio tepminate the Verity contrast, Repm

biwg kowm that temiinating fhe Yerdiy

Partoers i grossly negligent in thaf it knew or g
eoniract wsald be s sibstantial factor I cosing LA 5 Snur addifional; AriieceRsary skponse
anid, ultimately, 16 collapse.

a2 m otz

Beam Partners’ gross negligence and hreaches of i warranties #md shligativsas it e

Agrecmem héve direetly vaused LAHC to fnewr substantial, compensatity Samages whidh are
{

rechvérable by Plaintiff herein.

‘Connt Three: Gross Negligence and Negligence
{Against the TPA Defendanis and Beam Parinérs):
62.
Plaintiff repeats and realleges eagh and every allegation sef forth in the feregoing
paﬁagfaphs as iffiilly sst forth herein.
&,

©CGl, GRL, and Beamn Pattners sich hed aduty. 1o €risute that ifs hersonnel whio peifoitned

ser\zaces for LAHC were adequately and apprepristely teafied, liceiised, ditd eurtifisd w-perform

thelservicss wd fictions delegated by LAHG fo raifhof o
i

Z.

CGl, GRY, and Beam Partpers each had 4 ity e dseurately proegss and pay iy on

r
5

LAHE s behelf inz tmely mannerat the caireot el gt anounts,
CQL, GRY, anid Beam Partners ach had 2 duty topetform thefrobligations fna reasondble,
ccmpatezm and professional manner:
' 6.
CGI, GRJ, atid Beam Partriers exch bresiched their duties in that It negligently failed to
'Ca:al'i;lSE LAHC to acourately process aid pay health Tngntanee claims a4 timely ‘nranner-at the

eetrect wtes and anoptts.

20
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§ €8, GRY, and Bedri Partriery éaclt breuehsd: fhelr duties in thaf fhisy neglipently. and

Wh?llyfaﬂcd 1o perform their obligations in & reasomsble; competent, and prefessional marmer:.

: TG, GRI, and Beam Partners each were. grosshy negligent in gt they wanfonly failed to
PI‘@%%iﬂ‘G 4 sufficient number of adequately traingd personuelwho had suffielent knowledge of the
sYStGmprogram utilized by LAHC to process atid piy heafil insurance claits at the cotrget rates
and amounts in complete and reckless disregard of theﬁghts of LAHC, fis:members, providers,
and epeditors,

: 68.

CGT, GRI, and Beam Partners each were grossty nggligent In that they wantonly failed to
eanse LAHC te accurdtely process and pay healih’fosuatos claims it 4 Hnely sanner 4t the

cirpet higalth Tusurance rates and wmaunts i Sornlets ud reckdess disrspart of the sights of

Lﬁiﬁﬂlﬁsmembam providers, 4nd erediters.
&5.
A udirect and proximate result of CEL, GBI, and Bean Parmers megligencs or gross

neghgenee, LAHC has ineurred substantial, cempensatorydamages, whishare recovetable hierein
try Pleintiff.

1 2 memr s senr— e by
. [

¢ Plaintiffis enfifled to and hereby demandi-a:tial sy Jury on. all trigble jssues.

FATNDER OF PAGE RITENTIONALL
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WHEREFORE, Plaintiff; J'aﬁ‘es 1. Dotiglon, Cenirhissioner of Insurance for the State of
Lcmsxana inhis eapacity-as Rehabilifator of Lovlsiana Hedlth Cooperative, Ino,, threngh his duly
ap}gmnied Reeeiver, Billy Bostick, prays dnd démands that the Defendants named herein, Terry 8.
-Shi%ﬂingy George G- Cromer, Warner I, Thomas, TV, Williany &, Qliver, Charles . Calviy Patrick
€. Pmrém CGI Technologies and Selutions, ie., Grotyp Resotrces Ineotforited, Beam Partners,
LLC and Travelers Casuzlty and Surety Coripa

i oF Ameiféa, be ofted i aripear And ansiver, and

that Fpori & final bearkiy of the cairse, Fudpihent be .eﬁﬁemd dgatnst Defpddants and th faver of
P’lﬂiﬂiﬁﬁ;ﬁﬁaﬂ i

fisable damages it an afnptatieasonable in The premises, ineluding:

-::-—v

2. All compensatory damages allowed by applicable law .caused by Deféndants”
actionable conduct;

P e ]

b. the recovety from Defendarmts of 41l afriinisfrattve cosfy inirred o5 4 resuli of the
ngcassary rehabilitation andfer hqmdﬁmceedmgs‘

¢ all fees, expenses; and compensation of amyr kind paid by TAHC to the D&O
Defendants; Beam Parters, CEY,and GRY

d. atiy and all equitable relief to which Plaintiffmay appear propetly ettitleds
& all recoverable costs and litigation expenses inewred herefns
£ alljudiciel interest

: g any and ell equitable relfef'ta which P]aixmﬁmag,r appear properly entitled; 3ad

b

all Furthier velief fo which Plaisfiff iy apppar entitled.

114
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19TH JUDICIAL DISTRICT COURT FOR THE PARISH OF EAST BATON RQUGE

e QWAL ™ SEC 26

JAMES J. DONELON,
COMMISSIONER OF INSURANCE FOR THE STATE OF LOUISIANA

VERSUS
LOUISIANA HEALTH COOPERATIVE, INC.

FILED:
DEPUTY CLERK

ORDER OF REHABILITATION AND INJUNCTIVE RELIEF
CONSIDERING the verified petition, and the law and the evidence entitling the
Commissioner to the relief sought herein, and the Court being satisfied from the allegations
therein and finding that the defendant named herein is an health maintenance organization as
defined in and umder Louisiana law and that the interests of creditors, policyholders, members,
subscribers, enrollees, and the public will probably be endangered by delay, and the Court
ﬁﬁding that the law and the evidence is in favor of granting thé relief prayed for herein,
IT IS ORDERED, ADJUDGED AND DECREED that sufficient cause exists for the
Rehabilitation of Louisiana Health Cooperative, Inc. (“LAHC”).

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that LAHC shall be and
herebsi is placed into rehabilitation under the direction and control of the Commissioner of
Tnsurance for the State of Louisiana (the “Commissioner), subject to the further written orders
of this Court and that the Commissioner be and hereby is appointed Rehabilitator and that Billy

Bostick be and hereby is appointed Recéiver of LAHC. ‘
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner
shall be and hereby is vested by operation of law with the title to all property, business, affairs,
accounts, bank accounts, safety deposit boxes, statutory deposits, computers, all primary and

secondary storage media, social media (including, but not limited to Facebook and Twitter

accounts), documents, claims files, records and other assets of LAHC as of the date of this order

of rehabilitation.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner, his

§
gg agents and/or employees, shall be and hereby are directed to take possession and control of the
§§ property, business, affairs, bank accounts, safety deposit boxes, statutory deposits, computers, all
N
ﬁ% primary aud secondary storage media, social media (including, but not limited to Facebook and
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Twitter accounts), documents, claims files, software, electronic data, e-mail, websites, books,
records, accounts, copyrights, tradcma;ks, patents, and all other assets of LAEC, including all
real property, whether in the possession of LAHC or its officers, directors, employees, managers,
trustees, agents, adjustors, accountants, actuaries, attorneys, contractors, consultants, third party
administrators, subsidiaties, affiliates, or agents, and of the premises occupied by LAHC for its
business, conduct all of the business and affairs of LAHC, or so much thereof as he may deem
appropriate, manage the affairs of LAHC, and to rehabilitate same, until further order of this
Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that LAHC, its
policyholders, subscribers, members, enroﬁees, officers, directors, employees, managers,
trustees, agents, adjustors, accountants, actuaries, attorneys, contractors, consultants, third party
administrators,- subsidiaries, affiliates, creditors, banks, savings and loan associations, and/or
other entity or person acting for or on behalf of LAHC shall be and hereby are enjoined from
disposing of the property, business, affairs, bank accounts, safety deposit boxes, statutory
deposits, computers, all primary and secondary storage media, social media (including, but not
limited to Facebook and Twitter accounts), documents, claims files, software, electronic data, e-
mail, websites, books, records, accounts, copyrights, trademarks, patents, and all other assets of
LAHC, including all real property, and from the transaction of the business of LAHC, except
with the concurrence of the Commissioner, until further order of this Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that pursuant to La. R.S.
22:2006, any and all persons and entities shail be and hereby are enjoined from obtaining
preferences, judgments, attachments or other like liens or the making of any levy against LAHC,
its property and assets while in the Comumissioner’s possession and control.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that in accordance with
La. R.S. 22:2036 the Commissioner shall be and hereby is immediatély vested with and/or
maintain the authority to enforce, for the benefit of LAHC policyholders, subscribers, members,
and enrollees and LAHC, contract performance by any provider or other third party who
contracted with LAHC, and for such other relief as the nature of the case and the interest of

LAHC, LAHC’s policyholders, subscribers, members, enrollees, creditors or the public may
require.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner
shall be and hereby is entifled to the right to emforce or camcel, for the benefit of the
policyholders, subscribers, members, enrollees of LAHC, and LAHC contract performance by
any party who had contracted with LAHC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner
shall be and hereby is entitled to permit such further operation of LAHC as he may deem
necessary to be in the best interests of the policyholders, subscribers, members, and enrollees,
and creditors of LAHC and the orderly rehabilitation of LAHC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all authority of all
officers, directors, and managers of LAHC shall be and hereby is suspended and all authority of
said officers, directors and managers be and hereby is vested in the Commissioner.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner and
Receijver of LAHC and his assistants shalfl be and hereby are allowed and authorized to:

a) Employ and authorize the compensation of accountants, clerks, and such

assistants as he deems necessary, and authorize the payment of the expenses

of these proceedings and the necessary incidents thereof, as approved by the
Court, out of the funds or assets of LAHC in the possession of the Commissioner
and the Receiver or coming into LAHC’s possession;

b) Defend or not defend legal actions wherein LAHC or the Commissioner or
Receiver is a party defendant, commenced prior to or subsequent to the entry of
the order herein, without the authorization of the Court, except, however, in
actions where LAHC is a nominal party, as in certain foreclosure actions and the
action does not affect a claim against or adversely affect the assets of LAHC, the

Commissioner or Receiver may file appropriate pleadings in his discretion;

c) Commence and maintain all legal actions necessary, wherever necessary,
' for the proper administration of this rehabilitation proceeding;

d) Collect all debts, which are economically feasible to collect and which are
due and owing to LAHC;

e) Take possession of all of LAHC’s securities and certificates of deposit on
deposit with any financial institution or any other person or entity, if any,
and convert to cash so much of the same as may be necessary, in his
judgment, to pay the expenses of administration of rehabilitation.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any officer, director,
manager, trustee, agent, adjustor, contractor, or third party administrator of LAHC and any
person. who possesses or possessed any executive authority over, or who exercises or exercised

any control over any segment of LAHC’s affairs shall be and hereby are required to fully

cooperate with the Commissioner, the Receiver and his assistants, notwithstanding their

disraissal pursuant to this order.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all attorneys
employed by LAHC as of the date of the order entered herein shall, within ten. (10) days notice
of the order entered herein, report to the Receiver or Commissioner on the name, company,
claim number and status of each file they are handling on behalf of LAHC. Said report shall
also inchude an account of any funds received from or on behalf of LAHC. All attomeys
described herein are hereby discharged as of the date of this order unless the Receiver or
Commissioner retains their sérvices in writing. All attorneys employed by LAHC who are in
possession of litigation files or other material, documents or records belonging to or relating to
work performed by the attorney on behalf of LAHC shall deliver such litigation files, material,
documents or records intact and without purging to the Receiver notwithstanding any claim of a
retaining lien, which, if otherwise valid, shall not be extinguished by such tum-over of
documents.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that reinsurance amounts
due to or payable by LAHC shall be remitted to, or disbursed by the Receiver at the Receiver’s
discretion and with the consent of the court where required by law. The Receiver shall handle
reinsurance los‘ses recoverable or payable by LAHC. All cormrespondence concerming
treinsurance shall be between the Receiver and the reinsuring company or intermediary unless
otherwise authorized by the Receiver.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any bank, savings and
loan association, financial institution, and any other person or entity which has on deposit,
including statutory deposits, in i&s possession, custody or control any funds, accounts and any
other assets of LAHC, shall be and hereby is ordered to immediately transfer title, custody and
control of all such funds, accounts, or assets to the Receiver, and instructed that the Receiver has
absolute control over such funds, accounts and other assets. The Receiver may change the name
of such accounts and other assets withdraw them from such bank, savings and loan association or
other financial iostitution or take such lesser action necessary for the proper conduct of this
receivership. No bank, savings and loan association, or other financial institution, person or
entity shall freeze or place a hard hold on, or exercise any form of set-off, alleged set-off, lien,

any form of self-help whatsoever, or refuse to transfer any funds or assets to the Receiver’s

contro} without the permission of this Court.
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T IS FURTHER ORDERED, ADJUDGED AND DECREED that any bank, savings and
loan association, financial institution, and any other person or entity which has on deposit, in its
possession, custody or control any funds, accounts and any other assets of LAHC, shall not be
permitted to freeze or place a hard hold on, or exercise any form of set-off, alleged set-off, lien,
any form of self-help whatsoever, or refuse to transfer any funds or assets to the control of the
Commissioner, the Receiver or his appointees without the permission of this Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any entity furnishing
telephone, water, electric, sewage, garbage or trash removal services to LAHC shall maintain
such service and transfer any such accounts to the Receiver as of the date of the order entered
herein, unless instructed to the contrary by the Receiver.

1T IS FURTHER ORDERED, ADJUDGED AND DECREED that upon request by the
Receiver, any company providing telephone services to LAYC shall provide a reference of calls
from the number presently assigned to LAHC to any such number designated by the Receiver or
perform any other services or changes necessary to the conduct of the receivership of LAHC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any data processing
service which has custody or control of any data processing information and records, including,
but not limited to, source documents, data processing cards, input tapes, all types of storage
information, master tapes or any other recorded information relating to LAHC shall be and
hereby are required to transfer custody and control of such records to the Commissioner.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the United States
Postal Service shall be and hereby is directed to provide any information requested by the
Receijver regarding LAHC and to handle future deliveries of LAHC’s mail as directed by the
Receiver.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner and
his assist;ants shall be and hereby are authorized to conduct an investigation of LAHC and its
subsidiaries and affiliates to uncover and make fully available to the Court the true sfate of
LAHC’s financial affairs. In furtherance of this investigation, LAHC, its subsidiaries, its
affiliates, owners, officers, directors, managers, trustees, agents, employees, servants, adjustors,
accountants, actuaries, attorneys, contractors, consultants, -or_ third party administrators, LAHC
shall make all books, documents, accounts, records and affairs, which either belong to or pertain

to LAHC available for full, free and unhindered inspection and examination by the
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Commissioner during normal business hours, Monday through Friday, from the date of the order
entered herein. LAHC and the above-specified entities shall fully cooperate with the
Commissioner, including, but not limited to, the taking of oral testimony under oath of LAHC
and its officers, directors, employees, managers, trustees, agents, adjustors, accountants,
actuaries, attorneys, contractors, consultants, third party administrators, subsidiaries, affiliates,
and subsidiaries and any other person or entity who possesses any executive authority over, or
who exercises any control over, any segment of the affairs of LAHC in both their official,
represenfative, and individual capacities and the production of all documents that are calculated
to disclose the true state of LAHC’s affairs.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that LAHC shall not
engage in any advertising or solicitation whatsoever. -

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that LAHC, its members,
subscribers, enrollees, and policyholders, officers, directors, employees, managers, trustees,
agents, adjustors, accountants, actuaries, attormeys, coniractors, conmsultants, third party
administrators, subsidiaries, affiliates, and any other partnership, company or entity controlled by
same and/or other persons acting for or on behalf of LAHC, or subject to their control, and all
other persons or entifies who have access to, control or possession of the property, assets, and

affairs of LAHC shall be and hereby enjoined:

a) from disposing of or encumbering any of the property or assets of LAHC;

b) from disposing of any records or other documents belonl,crmg;r of LAHC or relating

to the business and affairs of the of LAHC;

<) from the transaction of any business by, for, or on behalf of LAHC, including, but

not limited to:

1) writing, issuance or renewal of any certificate of coverage, insurance
policy, binder, or endorsement to an existing policy or certificate of
coverage;

ii) ~ payment of claims and of any policy or certificate of coverage benefits;
i)  incurring of any claim or loss adjustment expense;
iv) incurring of any debt or liability; and
V) interfering with the acquisition of possession by the exercise of
dominion and control over the property of LAHC by the Commissioner or

the Commissioner’s conduct of the business and affairs of LAHC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any and all

individuals and entities shall be and hereby are enjoined from instituting and/or taking further

00438308 - v1} 6




action in any suits, proceedings, and seizures against LAHC, the Commissioner in his capacity as
rehabilitator of LAHC, the Receiver, and any affiliates, subsidiaries, insurers, its officers,
directors, employees, managers, trustees, agents, adjustors, accountants, actuaries, attorneys,
contractors, consultants, third party administrators, subsidiaties, affiliates, or representatives of
same, to prevent any preference, judgment, seizure, levy, attachment, or lien being rendered
against LAHC, its estate and assets, and/or its members, subscribers, enrollees, and
policyholders, the Commissioner in his capacity as rehabilitator and/or liquidator, the Receiver,
any aﬁiliates, subsidiaries, insurers, its officers, directors, employees, managers, trustees, agents,
adjustors, accountants, actuaries, attorneys, confractors, consultants, third party administrators of
same, and the making of any levy against LAHC, its property or assets.

IT IS FURTHER ORDERED, ADIUDGED AND DECREED that, except with the
concurrence of the Comimissioner or until further written order of this Court, all suits,
proceedings, and seizures against LAHC and/or its respective members/enrollees/subscribers
shall be and hereby are stayed in order to prevent the obtaining of any preference, judgment,
seizure, levy, or lien, and to preserve the property and assets of LAHC, including, but not limited
to, suits and proceedings and all litigation where:

a) LAHC is a party;

b) A member, subscriber, enrollee, policyholder or any other person who is named

as a party to the litigation claims insurance coverage under any policy of

insurance, subscriber agreement or certificate of coverage issued or assumed by
LAHC;

c) The litigation involves or may involve the adjudication of liability or determines
- any possible rights or obligations of any member, subscriber, enrollee,
policyholder or person as to any insurance policy, subscriber agreement, or
certificate of coverage issued or assumed by LAHC, or determines any possible
future liability of LAHC with regard to any insurance policy, subscriber
agreement or certificate of coverage issued or assumed by LAHC;

d) LAHC would otherwise be obligated to provide a defense to any party in any

court pursuant to any policy of insurance, subscriber agreement, or certificate of
coverage issued or assumed by LAHC;

e) The ownership, operations, management and/or control of LAFIC is at issue; and

) Any party is seeking to create, perfect or enforce any preference, judgment,
attachment, lien or levy against LAHC or its assets or against any member,
subscriber, enrollee and/or policyholder of LAHC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any action in any snit

or proceeding against the Commissioner in his capacity as Rehabilitator of LAHC, the Receiver,

and/or the Attormey General of the State of Louisiana in his capacity as attorney for the
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Commissioner in his capacity as rehabilitator of LAHC, and their representatives, agents,
employees, or attorneys, when acting in accordance with this Order and/or as Rehabilitator,
Receiver, or Deputy Recejver of LAHC are barred.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that there shall be no
liability on the part of, and that no cause of action of any nature shall exist against the
Commissioner in his capacity as Commissioner and/or regulator of LAHC, the Receiver and/or
the Attorney General of the State of Louisiana in his capacity as attorney for the Commissioner
as Commissioner and/or regulator of LAHC, and/or their assistants, representatives, agents,
employees, or attorneys, for any action taken by them when acting in accordance with the orders
of this Court and/or in the performance of their power and duties as Rehabilitator, Receiver,
Commissioner and/or regulator of LAHC

1T IS FURTHER ORDERED, ADJUDGED AND DECREED that all participating and
non-participating providers of LAHC shall be and hereby are enjoined from seeking to collect
and/or collecting any amounts claimed as payment for services rendered to LAHC, its enrolless,
members, subscribers, and policyholders from any said enrollee, member, policyholder and/or
subscriber of LAHC, except for amounts that are member obligations as defined in the member
agreement, including, but not limited to, co-payments, deductibles, and co-insurance.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that any and all
individuals and entities shall be and hereby are enjoined from interfering with these proceedings,
or with the Commissioner’s possession and control; from interfering with the conduct of the
business of LAHC by the Commissioner; from wasting the assets of LAHC, and from obtaining
preferences, judgments, aftachments or other like liens or the making of any levy against LAHC
o¥ its property and assets while in the possession and control of the Commissioner.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all premiums and all
other debts and payables due to LAHC shall be paid to the Commissioner.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner
shall be and hereby is permitted to notify every holder of a certificate of coverage, subscriber
agreement, or contract of insurance issued by LAHC and every known provider and other
creditor of LAHC of the order of rehabilitation and injunction entered herein within forty-five

(45) days of the date of this order, notwithstanding the provisions of La. 22:2011.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all contracts between
LAHC and any and all persons or entities providing services to LAHC and its policyholders,
members, subscribers and enrollees shall remain in full force and effect unless canceled by the
Receiver, until further order of this Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner be
and hereby is granted all legal and equitable relief as may be necessary to fulfill his duties as
Rehabilitator and for such other relief as the nature of the case and the interests of LAHC’s
members, enrollees, subscribers, policyholders, providers and other creditors, or the public, may
require, including but not limited to the Receiver’s appointment and authorization to prosecute
all action which may exist on behalf of LAHC members, subscribers, enrollees, policyholders, or
creditors’ against any existing or former officer, director or employee of LAHC or any other
person.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all contracts between
LAHC and any and all persons or entities providing services to LAHC and its policyholders,
members, subscribers and enrollees shall remain in full force and effect unless canceled by the
Receiver, until further order of this Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Commissioner be
and hereby is granted all legal and equitable relief as may be necessary to fulfill his duties as
Commissioner and for such other relief as the nature of the case and the interests of LAHC’s
members, enrollees, subscribers, policyholders, providers and other creditors, or the public, may
require.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Matthew Stewart,
Norrie Falgoust, Jimmy Henry, and Rudy Babin be and hereby are appointed as Process Servers
for service of all process and further pleadings on LAHC., _

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that LAHC and all

interested persons appear and show cause on SW 21,2015 at A 40 o clock

O.. m. why this Court should not find, order and declare that sufficient cause exists for the
rehabilitation of Louisiana Health Cooperative, Inc.; and further why this Court should not order
and direct the Commissioner, his agents and/or employees to take and/or maintain possessions of

all the affairs, property, business, books, records, claim files, account, bank accounts, safety

deposit boxes, statutory deposits, computers, all primary and secondary storage media, social
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media (including, but not Iimited to Facebook and Twitter accounts), documents, claims files,
software, electronic data, e-mail, websites, copyrights, trademarks, patents, and all other assets of
LAHC, including all real property and the premises occupied by LAHC, whether in possession
of LAHC or its officers, directors, employees, consultants, attorneys, agents, or any other person
acting on their behalf to conduct their business and conserve the same accordiné to law; and why
the other relief prayed for and granted herein should not be continued.

Baton Rouge, Louisiana, this Z_ y of - 2015.
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AT

19TH TUDICIAL DISTRICT COURT FOR THE PARISH OF EAST BATON ROUGE
STATE OF LOUISIANA ‘

woam: (1|93 0k

JAMCES J. DONELON,
COMMISSIONER OF INSURANCE FOR THE STATE OF LOUISIANA
VERSUS
LOUISIANA HEALTH COOPERATIVE, INC.

DEPUTY CLERK

RULE TO SHOW CAUSE

Considering the foregoing verified Petition for Rehabilitation, Injunctive Relief and Rule
to Show Cause filed herein and for cause shown:

IT IS HEREBY ORDERED that a Rule be issued herein directed to LAHC, ordering LAHC to
appear and show cause on the _;Z_’E_‘:day of ; gg@:ﬂgﬁgg , 2015 at ﬁfﬁ_oo’clock
Oum., why the preliminary order of rehabilitation and injunctive relief entered in this matter on
September __L_, 2015 should not continue in effect and a permanent order of rehabilitation in

the form-efiepreliminary order of rehabilitatpn in this matter should not be entered.

A\, 2015 at Baton Rouge, Louisiana.

e
> g T
£ eMRICT COURT JUDGE, [0 NALD @ec)OHngent
Qi
s
PIEAS BY PRIVATE PROCESS SERVER APPOINTED BY COURT
o]
ke =
D ¥ ALTH COOPERATIVE, INC.

: agent for service of process
sh R. Ramelli, Esquire

Jones Walker Waechter Poitevent Carrere and Denegre

201 St. Charles Avenue, Suite 5100

New Orleans, LA 70170

2. George Gregory Cromer
Chief Executive Officer of Louisiana Health Cooperative, Inc.

3 William A. Oliver
Chairman of the Board and Board Member of Louisiana Health Cooperative, Inc.

4. Troy James Prevot
Board Member of Louisiana Health Cooperative, Inc.

5 Axnm Davis Duplessis
Board Member of Louisiana Health Cooperative, Inc.

6. Michael Francis Hulefield
Board Member of Louisiana Health Cooperative, Inc.

7. Peter Charles November
Board Member of Louisiana Health Cooperative, Inc.
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