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Flease retarn via cmail to: kaliorkidoe@hropv.com
Direet Ling (225) 368-2360

RINETEENTH JUDICIAL DISTRICT COURT
EAST BATON ROUGE PARISH

700 NOWIH BOULEVARD
BATON nmca:.mwmm h8E1
TELEFHONE
nxms:mm-

mswamnscm? M 1 {kf!’b& i

| hereby request that the court report: pscript of the hearing on the ﬁmﬁ‘gﬂ for
Judgment filed eh beha ologies and Solutions, Inc, held in suit number

Summary -
{case #) C851089, entifled (cass name) JEINSS J v. Terry 8. Shilling. et al., hald an {date) August
25,2017 in DivislorvSection 22 before Timothy E. Keliey,

YOUR SIGNATURE BELOW SIGMIFES THAT YOU ARE QBLIGATED TO PAY FOR THE ESTIMATED COST OF THE
TRANSCRIPTION SERVICES BEFORE THE TRANSCRIPT IS PREPARED.

| understand that the cost of such transcrpt will be $6.50 por page for a spoecial request, $2.00 per page fora
copy of a speclal request, $4.00 per page for an original appeal and §1.50 per page for a copy of an appeal. 1
further understand that should [ decide | do not need szld transeript, 1 will notlfy the Judictal Administrator’s
office immediately by phone and feliow up either by emall or by fax, faddress and fax number listed above) if the
transortpt s not yet complated, | wii be entitled to 2 refund for only the pages that have not been typed and D will
be responsible for payment of all work compieted up to the date of nefiffeation in wiiting at the rates setforth
above. [tis my farther ynderstanding that this reguest has no priority over regular appeal transoripts,

Baton Rouge, Louisiana, this Z/%j% day of PYU@*U‘{" ,2{};3_':?_.

V. Thomas Clark, Jr. 450 Laurel St., Suite 1900
NAME STREET
{228) 336 -5200 Baton
TELEP CITY, STATE, ZIP
Y mai

NATL 1 r‘ERBUﬁ REQUESTING TRANSCRIPT Flease provide emall address

YOU MUST PAY FOR FHE TRANSCRIPT IN ADVANCE. THE COURT REPORTER Wil NOT
TYPE THE TEANSCRIPT UNTIL WE RECEIVE THE ESTIMATED FUNDS.

FOR 197 JDC COURT REPORTER USE ONLY

ESTIMATED NUMBER OF PAGES DATE ESTIMATED

ACTUAL NUMBER OF PAGES DATE FUNDS RECEIVED -
TO BE BILLED AT THE FOLLOWING RATE:

___ Qnginal Appeal {34.00 per page) plus ____ copies (each copy of an appeal s $1.80 per paga)
... Copy of Appeal (31.50 per page)

____ Special Request ($6.590 per pags)

Copy of Special Request ($2.00 per page}

INDIGENT NON-INDIGENT.

Court Reporter Signature: Date:
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Pleazs retorn via emabi to: hshoeisidzeBbreov.com
Direct Liny (225) 3882380

NINETRENTH JUDICIAL DISTRICT COURT

EAST BATON ROUGE PARISH .
300 NORTH BOULEVARD
BATON noum:. mm‘u\ 5H GW
?A:k {:Lsp M“d (L i- t ‘A}\
REQUEST FOR TRANSCRIPT ;/

: £ >, held in sult number {case #)
mg 9, entitiad (casa name} James Jv. held on (date) Augqust 25, 2017

in Division/Section .22 before Timothy E. Kelley.

YOUR SIGNATURE BELOW SIGMNIFIES THAT YOU ARE OBLIGATED TO PAY FOR THE ESTIMATED COST OF THE
TRANSCRIPTION SERVICES BEFORE THE TRANSCRIPT 15 PREPARED.

| unde rstand that the cost of such transcript will be $6.50 per page for @ spectal request, $2.00 per page fora
copy of a special request, $4.00 per page for an original appeal and $1.50 per page for a copy of an appeal. |
further understand that should ! decide | do not need sald transeript, | will notify the Judicial Administrator's
office iImmediately by phone and follow up either by email or by fax, (address and fax number listed above) If the
tramscript Is not yet completed, ] will be entitled to a refund for only the pages that hava not been typed and | wilf
be respongible for payment of ail work completed op to the date of notification In wriling at the rates set forih
above. Itis my further tnd 1ing that this reg has no priofity over regular appeal transeripts.

Baton Rouge, Louisiana, this ’f,ﬁﬁ‘ﬁ day of PWE}"J{A“ 4 20m_.
¢

V. Thomas Clark. Jr. 450 Laurel St Suite 1900
NAME STREET
(225} 336- 5200 Baton Rouge. LA 70801

CITY, BTATE, Zi¢
mandy.jones@arlav.com
RSN REQUESTING TRANSCRIPT Please provide emall address

YOU MUST PAY FOR THE TRANSCRIPT IN ADVANCE. THE COURT REPORTER WILL NOT
TYPE THE TRANSCRIPT UNTIL WE RECEIVE THE ESTIMA UNDS.

FOR 197" JOC COURT REPORTER USE ONLY

ESTIMATED NUMBER OF PAGES DATE ESTIMATED

AGTUAL NUMBER OF PAGES DATE FUNDS RECEIVED,

TO BE BILLED AT THE FOLLOWIF\EG RATE:

— Crigihal Appeal ($4.00 per page] plus _____ caples (sach copy of an appeal (s $1.50 per page}
. Copy of Appeal ($1.50 per page)

. Bpecial Request (36,50 per page)

Copy of Special Request ($2.00 per page)}
INDIGENT, HON-INDIGENT.

Caourt Reporter Signature: Date:
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Pleaze return via emall te ksboniddze@brenvcom

Divest Live (225) 388-3380
NINETEENTH JUDICIAL DISTRICT COURT S
EAST BATON ROUGEPARISH .
300 NORTE BEQULEVARD
EATON ROUSE, LOTHSTANA 70801 ﬁ&f €
TELEPHONE (125} 3394700 ( \ \ g
BAX (225) 3854704
REQUEST FOR TRANSCRIPT

| hereby request that the court reporier furnish a T he hearmg on the Deglinatory

Exception of Improper Venus fifed on bahalf ¢ 5, LLC held in suit number (case
#) £851069. antitled (case name) James Jv, Te/ry-E-8 et al, held on {date) Auqust 25,
2017 in Division/Section 22 before Timothy E. Keﬂeg.

YOUR SIGNATURE BELOW SIGNIFIES THAT YOU ARE OBLIGATED TC PAY FOR THE ESTIMATED COST OF THE
TRANSCRIPTION SERVICES BEFORE THE TRANSCRIPT IS PREPARED.

i understand that the cost of sach franseript will be $6.50 per page for a special request, $2.00 per page fora
copy of a speclal request, §4.00 per paga for an original appeal and §1.50:per page for a copy of an appeal, 1
further understand that should ! decide 1 do not need satd transcript, | will hetify the Judiciat Adminlstrator's
offfce mmediately by phone and foflow up either by emall or by fax, (addrese and fax number Ksted abovs) If the
transcript s ot yet completed, | will be entitiod to o refund for onty the pages that have not been typed and [ will
be responsibie for payment of alf work completed up to the date of notification In wiiting at tha rates set forth
above. itis my further ftag that this request has no griority over regular appeat transeripts,

Baton Rouge, Louislana, this ’EJSEGJ day of %.\iﬂlu & 26 172

V_Thomas Clark, Jr, 450 Laurel St Sufte 1900
NAME STREET

{225) 3365200 Baton Rouge, LA 70801
TELEPHGHNE CITY, STATE, ZIP

N T mandy.jones@araw, com
; O; PERSON REQUESTING TRANSCRIPT Piease provide email address

YOU MUST PAY FOR THE TRANSCRIPT IN ADVANCE. THE COURT REPORTER WILL NOT
TH NSCRIPT UNTIL WE RECEIVE THE ESTIMATED FUNDS.

FOR 197 JDG COURT REPORTER USE ONLY

ESTHAATED NUMBER OF PAGES DATE ESTHIATED

ACTUAL NUMBER OF PAGES, DATE FUNDS RECEIVED

TO BE BILLED AT THE FOULOWING RATE:

____ riginal Appeal (94.00 per page} plus _____ coples {each copy of an appeal is $1.50 per page}
___ Copy of Appeal (31,80 per page)

___ Spestsl Requost (35.50 per page)

Copy of Special Request ($2.00 per page)
INDIGENT, NON-INDIGENT.

Couit Reporter Signature: Date:
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Plenst return via email bo: Jahortridpe@brrov.egm
Direet Line (225) 358.2350

MINETEENTH JUDICIAL DISTRICT COURT
EAST BATON ROUGE PARISH

300 NORTY BOULEVARD
BATON ROVGE, LOUISIANA 7060
HONE (235} 3854700
PAK (225) 3804774

REQUEST FOR TRANSCRIPT M s t { ”«Az{.h""/

| hereby request that the coun repnfter furnish a franscript of the hearigg on ﬂlem

i J Gﬁﬂﬂ flied on ba alf ifimas; In he[dm Sut
number {case #) CE51068, entitled {case name) Jemeas J.v. Terrv 8. Shilfing, ef al, held on {date)
M in Division/Seciion 22 hefore Tisothy E, Kelley.

YOUR SIGNATURE BELOW SIGNIFIES THAT YOU ARE OBLIGATED TO PAY FOR THE ESTIMATED COST OF THE
TRANSCRIPTION SERVICES BEFORE THE TRANSCRIFT IS PREPARED.

1 understand that the cost of such ranscript wifl be $6.50 per page for a speclal requess, $2.00 perpage fora
copy of 2 special request, $4.00 per page for an origloal appeal and $1.50 per page for a copy of an appeal. |
further untferstand that should { deelde | do not need said transeript, | wlll notify the Judicial Administrator's
nfﬁae immeﬁlately by phone ﬂl‘ld fatiow up either by email or by fax, (add and fax number listed above) B the

pt is nokyet pleted, | wiil be entitled to g refund for anly the pages that have not been typed and | will
be responsihie far payment of all work comploted up to tha date of notifleation in writing at the cates sot forth
above. It is my further understanding that this reguest has no priority over regular appeal transcripts.

Batorn Rougs, Loulsiana, this ’&Sﬂ day of ﬁ.%ﬁf 20]71..

W, Themas Clark, Jr. 450 Laurel St., Suite 1800
NANE BTREET
Qaﬁ} 335-5200 Baton Rouge, LA 70801
TELEFHONE CITY, §TATE, ZiP
I mandy.
ON REQUESTING TRANSCRIPT Please provise emai adoress
YOU MEST P&x FOM THE TRANSCRIPT IN ADVANCE, THE COURT REPORTER WILL NOT

TYPE THE TRANSCRIPT UNTIL WE RECEIVE THE ESTIMATED FUNDS.

FOR 18 JOC COURT REPORTER USE ORLY

ESTIMATED NUMBER OF PAGES, DATE ESTIMATED

ACTUAL NUMBER OF PAGES, DATE FUNDS RECEIVED

TO BE BILLED AT THE FOLLOWING RATE:

.. Dnginal Appeal (34,00 per page) plus _____ copies (each copy of an appeal is $1.50 per page}
___ Copy of Appeal ($1.50 per page)

... Special Request {$6.50 par page)

— . Copy of Spaclal Request (52.00 par page)

INDIGENT, NON-INDIGENT,

Gourt Reporter Signature: Date:
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FRIDAY, AUGUST 25, 2017
A

THE COURT: 651069, DONELOE VERSUS
SHILLING, ET AL. TODAY WE HAVE A DECLINATORY
EXCEPTTION OF LACK OF SUBJECT MATTER
JURISDICTION FILED BY MILLIMAN, A DECLINATORY
EXCEPTION OF TMPROPER VENUE FILED BY BUCK, AND
A PEREMPTORY EXCEPTION OF PRESCRIPTION FILED BY
G.R.I. THE EXCEPTION OF PREMATURITY, OR
ALTERNATIVELY, MOTION TO STAY PROCEEDINGS FILED
BY BEAM IS RENDERED MOOT BY MY WOTIFICATION BY
THE PARTTES THAT THAT MATTER HAS BEEN SETTLED
OUT; IS THAT CORRECT?

MR. CLARK: THAT IS CORRECT, YOUR HONOR.

THE COURT: ALL RIGRT. LET'S TAKE UP THE
DECLINATCRY EXCEPTION OF LACK OF SUBJECT MATTER
JURISDICTION BY MILLIMAN.

AND ALSO, I AM GOING TO ASK FOR
APPEARANCES BY COUNSEL. T HAVE ASKED COUNSEL
FOR BUCK CONSULTANTS AND G.R.I. ALSO TO MAKE
APPEARANCES NOW SO WE DO NOT HAVE TO DO I
LATER. IT IS JUST THAT THERE IS SO MANY DARK
SUITS IN HERE, WE ARE GOGING TO TAKE THEM UP
ONE-BY-ONE 30 Y'ALL DO NOT SIT ON TOP OF EACH
OTHER. GO AHEAD, SIR.

MR. CULLENS: YOUR HONOR, GOOD MORNING.
JBY CULLENS ALONG WITH JENNIFER MOROUX ON
BEHALF OF THE PLAINTIFF, THE RECEIVER FOR
L.A.H.C.

MR. CLARK: TOM CLARK AND GRANT GUILLOT
WITH ADAMS AND REESE ON BEHALF OF MILLIMAN.

MR, MASON: BRBRETT MASON AND MIKE MCKAY ON

tein JUDICIAL DISTRICT COURT
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BEHALF OF GROUFP RESOURCES, INC.
. MR. BROWN: JAMES BROWN AND MIRAIS HOLDEN
ON BEHALF GF BUCK CONSULTANTS.
MR. PHILIPS: MORNING, YOUR HONOR. E&KIP
PHILIPS AND RYAN FRENCH ON BEHALF OF C.G.IL.

THE COURT: THANK ¥YOU. ANYBODY WE MISSED?

LET'S TAKE UP THE DECLINATORY EXCEPTION OF

LACK OF SUBJECT MATTER JURISDICTION BY
MILLIMAN, JUMP IN, SIR.

MR. CLARK: GOOD MORNING, YOUR HONOR.

THE COURT: THE OTHER THING THAT WE HAVE
TODAY IS A MOTION FOR SUMMARY JUDGMENT FILED BY
C.G.T. TECHNOLOGIES SOLUTIONS, INC. WE WILL DO
THAT LAST. YES, SIR.

MR. CULLENS: AND IF I MAY, YOUR HONOR,
THIS TS JUST KIND OF A MATTER OF HODSEKEEPING.
ATTORNEY RICHARD BAUDOUIN REPRESENTS
TRAVELER'S, JUST TO GIVE YOUR HONOR A REPORT,
WE HAVE REACHED A SETTLEMENT BACK IN MAY WITH
TRAVELER'S AND THE D&O INSURERS. I AM HAPPY TO
REPORT THAT WE HAVE REACHED A FINAL WRITTEN
AGREEMENT, EVERYBODY TS ON BOARD, AND BY MUTUAL
AGREEMENT THIS MORNING, ALL PARTIES HAVE AGREED
T0 EXECUTE THE FINAL AGREEMENT NO TATER THAN
SEPTEMBER 5, AT WHICH POINT WE WILL PRESENT IT
T0 THE RECEIVERSHIP COURT FOR THE NECESSARY
APPROVAL.

THE COURT: COUNSEL, IF YOU WILL MAKE AN
APPEARANCE AND CONFIRM THAT FOR ME, PLEASE.

MR. BAUDOUIN: VYES. RICRARD BAUDOUIN ON
BEHALF OF TRAVELER'S CASUALTY INSURANCE COMPANY

OF AMERICA, AND WE ARE IN AGREEMENT WITH THAT

B AIDICIAL DISTRICT COURT
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BEHALF OF GROUP RESOURCES, INC.

MR. BROWN: JAMES BROWN AND MARRAY HOLDEN
ON BEHALF OF BUCK CONSULTANTS.

MR. PHILIPS: MORNING, YOUR HONOR. SKIP
PHILIPS BRND RYAN FRENCH ON BEHALF OF C.G.T.

‘ THE COURT: THANK YOU. ANYBODY WE MISSED?

LET'S TAKE UP THE DECLINATORY EXCEPTION OF
LACK OF SUBJECT MATTER JURISDICTION BY
MILLIMAN, JUMP IN, SIR,

MR, CLARK: GCOD MORNING, YOUR HONOR.

THE COURT: THE OTHER THING THAT WE HAVE
TODAY IS A MOTION FOR SUMMARY JUDGMENT FILED BY
C.6.I. TECHNOLOGIES SOLUTIONS, INC. WE WILL DO
THAT LAST. YES, SIR.

MR. CULLENRS: AND IF T MAY, YOUR HONCR,
THIS IS JUST KIND OF A MATTER OF HOUSEKEEPING.
ATTCRNEY RICHARD BAUDODUIN REPRESENTS
TRAVELER'S, JUST TO GIVE YOUR HONOR A REPORT,
WE HAVE REACHED A SETTLEMENT BACK IN MAY WITH
TRAVELER'S AND THE D&0O INSURERS. I AM HAPPY TO
REFORT TEAT WE HAVE REACHED A FINAL WRITTEN
AGREEMENT, EVERYBODY IS ON BOARD, ANWND BY MUTUAL
AGREEMENT THIS MORNING, ALL PARTIES HAVE AGREED
TO EXECUTE THE FINAL AGREEMENT NO LATER THAN
SEPTEMBER 5, AT WHICH POINT WE WILL PRESENT IT
TO THE RECEIVERSHIP COURT FOR THE NECESSARY
APPROVAL.

THE COURT: COUNSEL, IF YOU WILL MAKE AN
APPEARRANCE AND CONFIRM THAT FOR ME, PLEASE.

MR. BAUDOUIN: YES. RICHARD BAUDOUIN CON
BEHALE OF TRAVELER'S CASUALTY INSURANCE COMPANY

OF AMERICA, AND WE ARE IN AGREEMENT WITH THAT

FHRJDICIAL DISTRICT COURT
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TIMELINE.

THE COURYT: THANK YOU. VERY GOOD. ALL
RIGHT. SUBJECT MATYER JURISDICTION, WHAT DO
YOU THINK? I KNOW WHAT YOU THINK; I READ WHAT
YOU SAID, BUT GO AHEAD.

| MR. CLARK: WELL, YOUR HONOR, WE THINK IT
IS PRETTY CLEAR. THIS MATTER ARIBES OUT OF ACA
AND THE CREATION OF THE CO-OPS THERETO.

QUR CLIENT ENTERED INTO AN AGREEMENT WITH
THE CO-OF BACK I¥ 2011, AND IT TERMINATED IN
2014, AHD COUNSEL FOR THE REHABILITATOR HAS
AGREED THAT OUR CONSULTING SERVICES AGREEMENT
ATTACHED TO OUR PLEADINGS IS IN PROFER FORM, SO
THIS PROPER FORM IS PROBABLY PART OF CUR
PRIMARY ARGUMENT TODAY.

JAY, DO YOU STILL STIPULATE THAT THIS IS
THE AUTHENTIC AGREEMENT?

MR. CULLENS: YES. WE DO NOT HAVE ANY
ISSUES.

THE COURT: ALL RIGHT. I WILL ALLOW YOU
TG PLACE IT INTPQ EVIDENCE THEN.

MR. CLARK: DO YOU HAVE A COPY, YOUR
HOMOR? MAY I APPRCACH AND PROVIDE YOU ONE?

THE COURT: YOU MAY. I AM AWARE OF THE
ARBITRATION CLAUSE, BUT, YES.

MR. CULLENS: THE RECEIVER IS NOT
CHALLENGING THE LANGUAGE USED IN THE AGREEMENT.

THE COURT: CORRECT. FOR PURPOSES OF THIS
HEARING, BECAUSE A RECORD HAS TO BE MADE,
EXKIBIT-2& WILL BE INTRODUCED INTC EVIDENCE.

MR. CLARK: THANK YOU, YOUR HONOR.

THE COURT: ALL RIGHT, SIR.

180 JUDICTIAL DISTRICT COURT
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MR. CIARK: OKAY. ALL RIGHT, YOU& HONOR.

WELL, THAT IS WHAT BRINGS US HERE TODAY.
WE RECOGNIZE THERE IS A DISPUTE WITH THE CO-OP,
AND OUR CONTRACT DOES PROVIDE FOR AN EXCLUSIVE
ARBITRATICN OF ANY DISPUTES ARISING UNDER THAT
AGﬁEEMENTA

IN MAKING OUR ARGUMENT THAT SUBJECT MATTER
JURISDICTION 1S5 APPROPRIATE, WE ATTEMPTED TO
RESOLVE THIS AND REQUEST THAT WE DEFER THIS TO
ARBITRATION, AND WE WERE MET SIMPLY WITH
COMPLETE REJECTION FOR OUR PROPOSAL; THUS, WE
ARE IN A POSITICN OF BELIEVING THAT THE CCURT
DOES NOT HAVE SUBJECT MATTER JURISDICTION IN
LIEU OF A MOTION TCO COMPEL ARBITRATION ON THIS
DAY FOR A COQUPLE COF REASONS I WILL ADDRESS
RIGHT OFF THE BAT, AND THEY ARE THAT THIS
LITIGATION INVOLVES A VARIETY OF PARTIES.
INITIALLY WHEN FILED IT INCLUDED ALL THE D&0'S,
WUMEROUS OTHER INDIVIDUALS, AND WE RECOGNIZE
THAT THE RECEIVERSHIP PROCEEDINGS OF THE STATE
ARE COMPREHENSIVE TN NATURE, AND THE INTENT OF
WHERE WE ARE RIGHT NOW, WHICH IS
REHABILITATION, MILITATES IN FAVOR OF SOME
RESOLUTION OF THOSE DISPUTES, AND BELIE&E THAT
REMOVING OURSELVES FROM THE PROCEEDING TO ALLOW
AN ARBITRATION THAT WE THINK IS CLEARLY ALLOWED
FOR IN THE FCUR CORNERS COF THE AGREEMENT WAS A
BETTER COURSE. THUS, WE FILED FOR AN EXCEPTION
OF SUGBJECT MATTER JURISDICTION TO REMOVE
MILLIMAY, AND WE CAN PROCEED PURSUANT TO THAT,
THE ARBITRATION OF THOSE DISPUTES.

50, WE BELIEVE THE FOUR CORNERS ARE PRETTY

2 JUDICIAL DISTRICT SOURT
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DARN CLEAR, AND THAT THERE REALLY I3 NbT MUCH
IN DISRUTE. WHAT WE HAVE BEEN PRESENTED WITH
INSTEAD I8 A CONTENTION THAT THE COMPREHENSIVE
MNATURE QF THE IWSURANCE CODE BND THE
RECEIVERSHIP FROCESS INEIRITS ARRITRATION;:
HOﬁEVER, WE BELIEVE WE NEED TQ LOOX AT TEE
POSTURE OF THE CASE AS IT IS CURRENTLY BEFORE
THE COURT, AND THE RIGHTS OF THE REHABILITATOR,
NOT THE LIQUIDATOR.

THIS MATTER WAS BROUGHT UNDER AN ORDER OF
LIQUIDATION -- EXCUSE ME -— AN ORDER OF
REHABTLITATION PURSUANT TO 22:2001, ET 5BEQ.

THE COURT: CORRECT. LET ME GO AHEAD AWD
CORRECT THE RECORD WITH REGARD TO EXHIBIT-A.
EXHTBIT-A WILL BE ACCEPTED IN GLOBO., IT
CONTAINS THE ENGAGEMENT LETTER AND THE
CONSULTING AGREEMENT; AM I CORRECT?

MR. CLARK: THAT IS CORRECT, YOUR HONOR,
AND WETHIN THE TEXTS OF THE CONSULTING SERVICES
AGREEMENT, IT REFZRENCES A PROPOSAL FOR
ARCTUARTAL SERVICES AND IS5 MADE A COMPONENT BART
THERECF IN THE INITIATL, PARAGRAPH.

THE CCURT: YE3. I WAS JUST TRYING TO
MAKE SURE THE RECORD WAS CLEAR ON WHAT THE
EVIDENCE IN THE RECORD FOR THIS HEARING IS.

MR. CLARK: ACTUALLY, I BELIEVE WE
PREMARKED THESE AS A AND B. THIS REALLY SHOULD
8E ONE IN GLOBO, EXHIBIT A.

THE COURT: YOU DO HAVE A "B" CON THAT ONE.
I WILL ACCEPT IT A3 YCU HAYE MARKED IT A5 ——
THE CONSULTING SERVICES AGREEMENT WILL BE

ADMITTED INTQO EVIDENCE AS EXHIRIT-24, AND THE
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PROPOSAL FOR ACTUARIAL SERVICES DATED AUGUST 4,
2011 ON ITS FRONT-PAGE FACE, OBVIOUSLY EXECUTED
AT DIFFERENT TIMES, AS EXHIBIT-B.

ADMIT IT INTC EVIDENCE. GO AHEAD, SIR.

(EXHIBITS INTRODUCED INTO EVIDENCE AS

MILLIMAN EXHIBIT A AND B)

MR. CLARK: THANK YOU, YOUR HONOR.

WE COME TO THE COURT IN RESPONSE TO A
CLAIM BROUGHT BY THE REHABILITATOR, AND THE
PURPOSE OF REHABILTTATION PURSUANT TO THE
STATUTES IS TO ESSENTIALLY ELIMINATE THE
PURPOSES THAT GIVE RISE TO THE REHABILITATION,
AND TO ESSENTIALLY PUT THE COMPANY BACK ON ITS
FEET. THEREFORE, THIS IS ANALOGOUS TO THE
CONTINUED OPERATIONS OF THE COMPANY, AND NOT
SIMPLY AN IDENTIFICATION OF ASSETS, LIABILITIES
AND THE DISSOLUTION AND LIQUIDATION OF THE
ERTITY THAT MIGHT OCCUR UNDER A LIQUIDATION
PROCEEDING, OR 22:257, WHICH DEALS WITH THE
SUSPENSION OR REVOCATION OF A LICENSE.

TN THIS PARTICULAR CASE, COUNSEL FOR THE
REHABILITATOR HAS ASSERTED THAT 22:257 INHIBITS
OUR RIGHTS BECAUSE OF SOME LANGUAGE THAT IS
TNCLUDED IN THAT; HOWEVER, "HAT ENTIRE
PROVISION DOES WOT APPLY HERE BECAUSE THEY HAVE
NOT SOUGHT SUSPENSION OR REVOCATION OF THE
LICENSE, AND IN FACT, AS OF THIS MORNING, THE
D.0.I. SITE STILL SHOWS THAT THIS ENTITY IS
LICENSED. SC, WE ARE APPROACHING THIS UNDER
THRE 2001, BT SEQ STANDARD. THIS IS AN ORDER OF
REHABILITATION, AND AS SUCH, THE REHABILITATOR

STANDS IN THE SHOES OF THE COMPANY. THEY
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ACCEPT THE CONTRACTS‘AS THEY FIHD THEM.SUBJECT
TO CERTAIN STATUTORY EXCEPTIONS TO THAT THAT
ZHABLE THEM TO DO CERTAIN THINGS WITH CONTRACTS
THAT THEY ARE INVOLVED IN.

THE COURT: AND YOU DO NOT THINK THAT
FALLS WITHIN ONE OF THOSE EXCEPTIONS?

MR, CLARK: ABSOLUTELY NOT, YOUR HONOR.

THE WATURE OF THOSE CONTRACTS TYPICALLY
ARE THE CONTRACTS THAT THE ENTITY ISSUES SO
THEY ARE ABLE TO CONTRQL THEIR LIABILITIES
GOING FORWARD TO THIRD PARTIES. NOT THE
RESOLUTION Of A DISPUTE WITH A SERVICE PROVIDER
SUCH AS MILLIMAN THAT QOPERATED PURSUANT TO A
CONSULTING AGRELEMENT AND -~ CONSULTING SERVICES
AGREEMENT WITH THE PROPOSAL FOR SERVICES TEAT
SPECIFIES EVERYTHING THAT HAD BEEN ALLEGED
AGATHNST THEM A5 BEING A PROBLEM FOR THE
REHABILITATOR.

20, IF WE LCOOK AT TRE SPECIFIC ALLEGATIONS
AGATNET MILLIMAN -- YES, HERE WE GO. FAILING
TO PRODUCE & FEASIBILITY STUDY THAT WAS
ACCURATELY RELIABLE, FAILING TO DISCHARGE ITS
DUTIES TO L.A.H.C. WITH REASONAEGLE CARE IN
ACCORDANCE WITH THE PROFESSIONAL STANDARDS,
FATLING TO SET PREMTIUM RATES AND GENERALLY
FATTLING TO EXERCISE A REASONAEBLE JUDGMENT
EXPECTED OF PROFESSIONAL ACTUARIES UNDER THE
CIRCUMSTANCES. THIS FAILURE ESSENTIALLY IS
OTHERWISE STATED AS A BREACH OF CONTRACT, AND
LOOKING BACK TO EXHIBIT-A, THE CONSULTING
SERVICES AGREEMENT, PARRBGRAPH 4, IN-THE EVENT

OF ANY DISPUTE ARISING CUT OF, RELATING T0 OR
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THE ENGAGEMENT OF MILLIMAN BY THE COMPANY, THE
PARTIES AGREE THE DISPUTE WILL BE RESOLVED BY
FINAL AND BINDING ARBITRATION. IN THAT PROCESS
WE ARE ENTITLED TO CONFIDENTIALITY, THE
APPOINTMENT OF A PANEL OF FHREE ARRITRATORS,
EACH OF WHOM HAVE EXPERIENCE TN ACTUARTAL
SCIENCE OR LAW, AND UNFOﬁTUNATEL‘:, THAT I8 NOT
WHAT WE HAVE RIGHT NOW, AND ALSG, THAT PROCESS
ENABLES FOR A FATRLY EXPEDITIOUS RESOLUTION
PURSUANT 70 ITS TERMS. S0, THERE IS NO REASON
ON THE FACE OF THE DOCUMENT WHY THIS CONTRACT
PROVISION SHOULD BE STRICKEN.

MOREQVER, WHEN YOU LOOK AT THE PROPOSAL
FOR ACTUARIAL. SERVICES MARKED EXHIBIT-B, EACH
OF THEZ ITEM3 IDENTIFIED THERE ARE INCLUDED
WITHIN THE TEXT OF THE SERVICES THAT ARE TC BE
PROVIDED BY MILLIMAN. SO, GIVEN THE NATURE OF
THE RIGHTS QOF THE REHABILITATOR, THE OBLIGATION
TO STAND TW THE SHOES OF THE TINSURER THAT THEY
TAKE OVER, PARTICULARLY DURING THE PHASE OF
REARRILITATION, THE CONTRACTURAL RELATIONSHIP
BETWEEN THE PARTIES, THE SCOPE OF SERVICES AND
THE ALLEGATIONS LODGED AGAINST MILLIMAN, WE
BELIEVE THERE IS NO OPTION OTHER THAN TO
DISMISS THIS FOR SUBJECT MATTER JURISDICTION,
ALLOW THE DISPUTE TO PROCEED UNDER THE
BRBITRATION PROVISION, AND LET MILLIMAN AND
L.A.A.C. AND REHABILITATION RESOLVE THEIR
DISPUTES APPROPRIATELY.

S0, WE REQUEST PTHAT MILLIMAN BE DISMISSED
FROM THIS PROCEEDING PURSUANT TC OUR EXCEPTION.

THANK YOU, YOUR HONOR.
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THE COURT: THANK YOU. MR. CULLENS, YOU
BRE GOING TO TAKE THIS?

MR, CULLENS: YES, YOUR HONOR,

AS YOUR HONOR KNOWS, I AM SURE YOU HAVE
READ ALL THE BRIEFS THAT HWERE FILED. WE FILED
A LOT OF PAPER WITH YOUR HONOR. TRIS IS A
SEEMINGS CONFLICT BETWEEN --

THE COURT: LET'S PUT IT THIS WAY. ALL
YOUR BRIEFS, THESE ARE MY NOTES. I DO NOT
THINK I HAVE EVER HAD NOTES THIS THICK FOR ANY
CASE, OKAY. I HAVE READ IT.

MR. CULLENS: WO DOUBT. THIS IS AN ISSUE
OF FIRST IMPRESSION IN LOUISIANA. IT IS NOT
THE ISSUE OF FIRST IMPRESSION IN OTHER
JURISDICTIONS WHICH WE HAVE GRAPPLED WITH THIS
TSSUE, COMPARING THE EXTENSIVE AND
COMPREHENSIVE REGULATORY AND MANTFESTATION OF
TEE POLICE POWERS OF THIS STATE IN REGULATING
FAILED INSURANCE COMPANIES AGATNST AN
ARBITRATION PROVISION IN A PRIVATE CONTRACT
WHICH THE INSURANCE COMMISSIOMER AND HIS
COURT-APPOINTED RECEIVER WAS NOT SIGNATORIES
TO. SO0, HERE WE ARE.

WE HAVE A COMPLEX COMMERCTAL LITIGATION
INVOLVING A FAILED H.M.O., ALLEGATTONS OF
DAMAGES OVER EIGHTY-TWO MILLION DOLLARS, AND
ONE OF THE PARTIES THAT HAS BEEN SUED WANTS 7O
PUT THIS OUT OF THIS COURT'S JURTSDICTION INTO
ARBITRATION. THE NEXT ACTUARY WHO WILL ARGUE
NEXT WANTS TO MOVE IT TO NEW YORK.

THE COURT: LET ME ASK YOU A QUESTION

THOUGH. YOU DO NOT NECESSARILY STAND IN THE
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SHOES OF THE REHABILITATED COMPANY, ANb THERE
IS A PISTINCTIOR BETWEEN LIQUIDATION AND
REHABILITATICON THAT WE ARE AWARE OF AND IS PART
OF SOME OF TEE ARGUMENTS AS TO WHETHER CERTAIN
THINGS OCCUR IN A LIQUIDATION, CERTAIN RIGHTS
TO-THE éOMMISSIONER IN A LIQUIDATION VERSUS A
RECEIVERSHIFP; YET, IF YOU ARE TRYING TO ENFORCE
AS PART CF YOUR CLAIM TERMS OF A CONTRACT AND
THE BREACH THEREQF, AND YET YOU WILSH TO EXCLUDE
A TERM OF THE CONTRACT, HOW CAN YOU HAVE IT
BOTH WAYS?

MR. CULLENS: WELL, I WOULD SUGGEST TCO
YOUR HONCOR IT IS NOT THAT OF A BLACK-AND-WHITE
DECISION.

THE COURT: AND I INTERRUPTED YOUOR
PRESENTATTON, AND I APOLOGIZE. GO AHEAD AND
FINISH YOUR PRESENTATICON AND JUST REMEMBER MY
QUESTIGN. THARK YCU, MR. CULLENS.

MR. CULLENS: CERTAINLY.

5C, HERE WE ARE. WE HAVE LOUISTANA'S
STRONG POLICY THROUGHOUT THE VARIOUS STATUTES
THAT APPLY TN REGULATING FAILED INSURANCE
COMPANTES ON HAVING A SINGLE VENUE TO DECIDE
ALL OF THE ISSUES, WHETHER IT WOULD BE IN
LIQUIDATION OR REHABILITATION. THOSE ARE
STATED IN POSITIVE LAN BEGINNING WITH 22:257.

I WILL START OFF BY SAYING, WHEN WE ARE
INTERPRETIKG THESE CASES, WE HAVE READ ALL THE
BRIEFS AS YOUR HONOR HAS, THERE IS NO CASES
INTERPRETING WEAT THE LANGUAGE OF THESE
STATUTES MEAN; OTHERWIZE, I AM SURE ONE OF THE

PARTIES WOULD HAVE INTERPRETED IT, 80, IT I8
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YOUR HONOR'S JOB TO INTERPRET THE STATUTE.

THE COURT: YOU SAID 257; YOU MEANT 2057.

MR, CULLENS: WELL, I AM GOING TO START
WITH TITLE 22:257, WHICH IS THE EXCLUSIVE VENUE
APPFYING TO H.M.0.'S WHICH —-

| THE COURT: I JUST WANT TO GET THE STATUTE
IN FRONT OF ME. THAT I5 ALL.

MR, CULLENS: -- WHICE L.A.E.C. WAS.
T.A.H.C, WAS REGULATED DURING ITS EXISTENCE AS
A HEALTH MATNTENANCE ORGANIZATION, H.M.CG. NOW,
THESE ARE, THESE STATUIES, THE INSURANCE CODE
ARE REMEDIAL STATUTES. TBEY CODIFY A STRONG
PUBLIC INTEREST. THEY ARE THEREFORE TO BE
LIBERALLY CCNSTRUED. THERE HAS BEEN NO
CITATIONS, THERE HAS BEEN NO INDICATION THAT
THEY SHOULD BE STRICTLY CONSTRUED AGAINST
APPLICATION. IN FACT, THEY SHOULD BE LIBERALLY
CONSTRUED TO ALLOW THE COMMISSICONER OF
TNSURANCE THROUGH HIS COURT-APPOINTED RECEIVER
TO PROMOTE THE PUBLIC'S INTEREST, THE INTEREST
QF THE POLICY, THE INTEREST OF THE
STAKEHOLDERS, THE INTEREST OF THE CREDITORS WHO
THE RECEIVER IS HERE TC PROTECT BY OPERATION OF
STATE LAW.

STARTING THE ANALYSIS BY LOOKING AT
22:257, IT IS VERY CLEAR, SPECIFICALLY
SECTION-F, WHICH READS, THE COMMISSIONER IS
SPECIFICALLY EMPOWERED TO TAKE OVER AND
LIQUIDATE THEZ AFFAIRS OF ANY HEALTH MATNTENANCE
ORGANIZATION EXPERIENCING FINAHCIAL DIFFICULTY
AT SUCH TIME AS HE DEEMS TIT NECESSARY BY

APPLYING 70 THE 19TH J.D.C. FOR PERMISSION TO
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TAKE OVER AND FIX THE CONDITIONS THEREbF. IT
GOES ON, THE 19TH J.D.C. SHALL HAVE EXCLUSIVE
JURISDICTION OVER ANY SUTT ARISING FROM SUCH
TAKEOVER AND LIQUIDATION.

THE COURT: YOU BELIEVE THAT TRUMPS AN
ARBITRATION CLAUSE?

MR. CULLENS: THAT IS CLEARLY -- THE
DEFENDANTS TAKE THE POSITION THAT THAT DOES NOT
APPLY. IT WOULD ONLY APPLY TO A LIQUIDATION,
NOT A REHABILITATION.

LOORENG PO THE LANGUAGE, IF THIS IS NOT A
TARKEOVER OF AN H.M.O., I DO NOT KNOW WHAT IS.
THERE HAS BEEN NO CITATIONS TO ANY COURT,
REPORTED CASES THAT SAY IT WOULD NOT, AND
GENERATLLY CONSTRUING THIS LANGUAGE, I THINK
THIS IS A STRONG REPRESENTATION AS THE
BEGINNING POINT OF AN ARGUMENT, BOT THE END
POINT.

THE COURT: LET'S LOOK AT THE LAWGUAGE OF
22:257(F), AND THE VERY FIRST LINE CONTAINS A
CONJUNCTIVE RATHER THAN AN ALTERNATIVE
ADJECTIVE, IT SAYS, SPECIFICALLY EMPOWERED TO
TAKE OVER "AND LIQUIDATE;" NOT "OR LIQUIDATE,"
OKAY. SO, THIS IS A LIQUIDATION STATUTE, ISN'T
IT? NOT A REHABILITATION STATUTE.

MR. CULLENS: THAT IS CERTAINLY THE
DEFENDANT'S POSITION THAT IT DOES NOT APPLY. I
WOULD OFFER TO YOUR HONOR THERE HAS BEEN NO
CASES TO SUGGEST THAT, AND GIVEN THE REMEDIAL
NATURE OF THESE STATUTES AND THE OVERALL
PURFPOSE OF THE COMMISSIONER OF INSURANCE

GETTING THIS RECEIVER APPOINTED TO PROTECT, NOT
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JUST L.A.H.C.'S INTEREST, NOT JUST
SHAREHOLDERS, BUT POLICYHOLDERS, CREDITORS,
OUTSIDE HEALTHCARE PROVIDERS, AND THE GENERAL
PURLIC, THERE SHOULD BE SOME LIBERALITY IN
TNTERPRETING THIS.
" BUT PUTTING THAT ASIDE, LETS CONTINUE THE

ARGUMENT .

THE COURT: WOULD NOT THE LEGISLATURE IF
IT WANTED -- IF IT INTENDED IT TO BE LIBERALLY
CONSTRUED TO ALSO BE APPLICABLE TO
RECEIVERSHIP, OR CONSERVATION, WE CALL THEM
RECEIVERSHIP, WOULDN'T IT HAVE "OR" INSTEAD OF
"AND?" THE LEGISLATURE'S INTENT IS PRESUMED TO
HAVE SELECTED ITS LANGUAGE CAREFULLY AND WITH
THOUGHT.

MR. CULLENS: THEN THE WORD "TAKEOVER," IF
IT WAS JUST GOING TO BE EXCLUSIVELY APPLIED TO
LIQUIDATION ONLY, THE LEGISLATURE CERTAINLY
COULD HAVE MADE THAT MORE CLEAR, BUT BY SAYING
TAKEOVER, WHICH IS NOT A DEFINED —- THIS IS THE
REHABILITATION, LIQUIDATION AND CONSERVANCY
ACT. TAKEOVER IS NOT —— IN FACT, THEY USE THE
TERM ONCE IT IS ALL TOGETHER, ONCE IT IS SPLIT
UP. I DO NOT KNOW IF IT IS GRAMMATICALLY
CORRECT OR NOT., WHAT DOES IT MEAN BY TAKEOVER?
THIS IS CERTAINLY A TAKEOVER.

S0, T THINK WE WOULD AGREE, YOUR HONOR,
THE LEGISLATURE COULD CERTAINLY BE MORE
SPECIFIC MANY TIMES WHEN THEY ENACT
LEGISLATION, BUT THE ACTUAL LANGUAGE YOUR HONOR
NEEDS TO INTERPRET 1S TAKEOVER AND LIQUIDATION.

50, THAT IS WHERE I THINK WE START. THAT IS
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HOT WHERE WE END.

THE COURTE: I UNDERSTAND.

MR. CULLENS: WE GO ON TO THE STATUTES
WHICH CLEARLY APPLY, N0 ARGUMENT, TITLE
22:2001, ET SEQ. LOCKING SPECIFICALLY, THERE
IS‘A SPECIFIC VENUE PRCVISION WHICH CLEARLY
APPLIES TO BOTH 2004 --

THE COURT: THAT IS 22:2004, RIGHT?

MR, CULLENS: CORRECT, 2ND THAT 13
ENTITLED, VENUE, AND "A" PROVIDES ANY ACTICN
UNDER THES CHAPTER BROUGHT BY THE COMMISSIONER
OF INSURANCE IN THAT CAPACITY OR AS
CONSERVATOR, REHABITITATOR OR LIQUIDATOR MAY BE
BROUGHT, IT XS DISCRETIONARY, IN THE 15TH
J.D.C, FOR THE PARISH OF BATON ROUGE, OR ANY
COURT WHERE VENUE IS PROPER UNDER ANY OTHER
PROVISIONS OF LAW.

THE COURT: LET ME ASK YOU A QUESTION THEN
THAT I WAS CONCERKED WITH WHEN I LOOKED AT
THIS, AND THAT 15, LIQUIDATION STATUTES, IT
I8 —— THE SOLE VEWUE IS 19TH J.D.C. WITH
REEABITITATION, THE COMMISSIONER IS GIVEN
ALTERNATIVE VENUES. WHY? WHY WOULD TBHERE BE A
DIFFERENCE?

MR. CULLENS: WELL, AND IT IS A GOOD
QUESTION. OUR POSITION IS IT REALLY DOES HCT,
BECAUSE WHEN WE GO THROUGE THIS ANALYSIS, IT
DOES NOT COME RIGHT OUT AND 3SAY, EXCLUSIVE
VERUE, BUT IN PRACTICE, THAT IS WHAT HAPPENS.

THE COURT: BUT ™Y QUESTION GOES TQO THE
MATN THEME OF, LIQUIDATIONS ARE TREATED

DIFFERENTLY IN SOME WAYS THAN REHABILITATIONS,
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OKAY, AND ONE OF THE DIFFERENCES TO SHOW THAT
THE LEGISLATORE INTENDED THEM TO BE TREATED
DIFFERENTLY IS THAT LIQUIDATIONS, THE SOLE
VENUE IS THE 19TH J.D.C. RECEIVERSHIPS, THEY
CAN_ BE BROUGHT IN THE 19TH J.D.C., OR ANY OTHER
J.D.C. WHERE IT TAKES PLACE. 50, WHY WOULD
THEY DO THAT IF THEY DID NOT INTEND THERE TGO BE
2 DIFFERENT TREATMENT OF LIQUIDATIONS FROM
RECEIVERSHIPS?

MR. CULLENS: I THINK, YOUR HONOR, YQU MAY
BE ASSUMING THAT THAT IS5 THE CASE.

THE COURT: OH, I AM NOT ASSUMING. T AM
JUST LOCKING --

MR. CULLENS: NC, NO, I AM BREAKING UP MY

ARGUMENT

THE CCURT I AM JUST LOOKING AT THE

LANGUAGE OF TH

Let

STATUTE AND WONDERING, BECAUSE

e

YOU WANT TO USE 257(F) WHBICH STATES CLEARLY
LIQUIDATION AND LIQUIDATION TAKEOVER AND
LIQUIDATE, AMD THEN WE SEE AS THE STRUCTURE OF
THESE STATUTES FLOW, THAT THERE ARE DIFFERENT
TREATMENTS FOR LIQUIDATION AND RECEIVERSHIP,

MR. CULLENS: IN ALL OF THE PROBABLY
HUWDREDS OF PAGES THAT ARE INVOLVED, NO ONE HAS
CITED A CASE THAT ARTICULATED THE PRESUMPTION
TEAT THERE 1S A MEANINGFUL DIFFERENCE BETWEEN
LIQUIDATING PROCEDURES AND REHABILITATION, OR
CONSERVANCY.

THE COURT: 3BUT WHETHER THEY HAVE CITED IT
OR WOT, I HAVE CERTAINLY BROUGHT IT UP AND
THOUGHT ABCUT 1T, BECAUSE IN PRRT, I AM SURE

THEY WOULD LIKE TO S4Y, WAIT, YOUR POSITION
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FLOWS FROM A LIQUIDATION PROCEEDING. YOUR CASxH
LAW, AND I THINK IT IS THE ROWELL CASE IS A
LIQUIDATION CASE, NOT A RECEIVERSHIP CASE,
ALTHOUGH THEY DO NOT HAVE RECEIVERSHIP IN CHIO,
OR CONSERVATORSHIP IN ORICG; THEREFORE, THEY HAD
TO-DO IT THAT WAY. BUT YOU UNDERSTAND MY
CONCERN I HOPE.

MR. CULLENS: CERTAINLY, YOUR HONOR,
CONCEPTUALLY, BUT IN PRACTICE, THERE T8 NO
MEANINGFUL DIFFERENCE FOR THE PURPOSES THAT WBE
ARF. HERE TODAY TO DETERMINE THE APPROPRIATE
VENUE FOR THIS CASE, AND WHETHER OR NOT EITHER
AN ARBITRATION OR FORUM SELECTION CLAUSE SHOULD
BE GIVEN EFFECT.

THE COURT: I AM NOT WORRIED ABOUT THE
VENUE FOR BRINGING THE ACTION. I AM WORRIED
ABOUT GIVING EFFECT —— ONCE BROUGET IN THIS
JURISDICTION, BO I GIVE EFFECT TO THE
ARBITRATION CLAUSE? THAT IS WHAT I AM REALLY
WORRIED ABCQUT. AND A LOT OF YOUR ANALYSIS HAS
TO DO, OR YOUR BRIEF HAS TO DO WITH
LIQUIDATIONS AWD NOT RECEIVERSHIPS, S0 THAT IS
PART OF THE CONCERM THAT I HAVE.

MR. CULLENS: AND I HAVE KIND OF
JUMP-AROUND THOUGHTS RIGHT NOW.

THE COURT: I KEEP INTERRUPTING YOU, I AM
SORRY. I JUST WANT YOU TO BE THINKING ABOUT
WHAT MY CONCERNS ARE WITH THIS, AND WHY I AM
TROUBLED.

MR. CULLENS: ABSOLUTELY, YOUR HONOR. I
WOULD LIKE TO CONTINUE WITH 2004.

THE COURT: GO AHEAD.
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MR. CULLENS: B, ANY ACTION UNDER THIS
CHAPTER, AS YOUR HONOR POINTED OUT, MAY ALSO BE
BROUGHT IN¥ THE PARISH WHERE AT LEAST 25 PERCENT
OF THE PCLICYHOLDERS OF THE INSURER RESIDES. C
IS THE KILLER. C PROVIDES, IF AN ACTION IS
FILED TN MORE THAN ONE VENUE, THE VENUE SHALL,
THE COURT SHALL —— IT IS NOT DISCRETIONARY ~--
CONSOLIDATE ALL SUCH CASES INTO ONE COURT WHERE
VENUE IS PROPER, THAT I8 A MANDATORY
OBLIGATION TO WHERE IF USING THE DISCRETION
THAT THIS PROVISION PROVIDES, THERE IS MULTIPLE,
LAWSUITS OUT THERE, THIS SHOWS IT HAS TO BE,
WHETHER IT IS LIQUIDATION OR CONSERVATORSHIP OR
REHABTLITATION, IT HAS GOT TO BE IN THE ONE
VENUE WHERE JURISDICTION IS PROPER, WHICH IN
THIS CASE IS THE 19TH J.D.C. THAT IS A VERY
STRONG STATEMENT OF STRONG LOUISIANA POLICY,
THAT GIVEN THE POLICE POWERS, YOU NEED TO BE IN
ONE COURT, AND IT IS THE 19TH J.D.C., IF THAT
1S WHERE VENUE APPLIES, WHICH IT DOES IN THIS
CASE.

THE COURT: 50, UNDER EITHER ONE,
LIQUIDATTION OR RECEIVERSHIP, THE ACTION HAS TO
BE BROUGHT IN A LOUISIANA COURT, AND GENERALLY,
BASICALLY, THE 19TH J.D.C., WHICH MEANS HOW CAN
WE LITIGATE AN ISSUE OUTSIDE OF THAT VENUE;
I.E., BY ARBITRATION WIZH THE AMERICAN
ARBITRATION ASSOCTATION OR WHATEVER THE DISPUTE
RESOLUTION, SECTION 4 OF THE CONSULTING
SERVICES AGREEMENT SAYS, RIGHT? THAT IS YOUR
ARGUMENT?

MR. CULLENS: ESSENTIALLY, BOT THERE IS
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MORE. 1 HAVE SOME OTHER STATUTES AND OTHER
ORDERS THAT CLEARLY POINT TO THAT POSITION, BUT
AS A PRACTICAL MATTER, L.A.H.C. MAY GO INTO
LIQUIDATION TOMORROW, COULD GO THIS AFTERNOON,
COULD GO NEXT WEEK, COULD GO NEXT MONTH, COULD
GO RIGHT IN THE MIDDLE OF THIS LITIGATION.

THAT IS A VERY PRACTICAL POSSIBILITY, IN WHICH
CASE I DO NOT THINK ANYBODY WOULD ARGUE THERE
15 NO DISPUTE. IT MUST BE DECIDED IN THE 19TH
J.D.C. THAT IS WHY I BELIEVE, ALTHOUGH
INTELLECTUALLY AND CONCEPTUALLY IT IS PERFECTLY
ATPROPRIATE, AND IF I WAS DEFENDING THE
DEFENDANTS, I WOULD RAISE THIS POSSIBLE
INTELLECTUAL CONCEPTUAL DISTINCTION BETWEEN
LIOUIDATION AND REHABILITATION, OR
CONSERVATORSHIP, AND HOW IT APPLIES ON THE
PARTICULAR ISSUE TODAY AS TO WHAT VENUE IS
APPROPRIATE TO HEAR ALL THESE CASES.

THE GOURT: I SATD THE WORD "RECEIVERSHIP"
FOR SOME REASON., I APOLOGIZE. I MEANT
WREHABILITATION" EACH TIME I SAID IT. I
APOLOGIZE IF I DID. I AM THINKING IN MY MIND I
MAY HAVE SAID THAT. GO AHEAD.

MR. CULLENS: BUT THAT VERY REAL PRACTICAL
CONCERN, LET'S JUST SAY HYPOTHETICALLY, THE
ARBITRATION, WE GO TO NEW YORK FOR BUCK, AND WE
END UP IN AN ARBITRATION PROCEEDING FOR
MILLIMAN, AND EVERYBODY ELSE IS HERE, AND THEN
NEXT WEEK OR NEXT MONTH IT GOES INTO
LIQUIDATION, WHICH IS A VERY REAL POSSIBILITY.
THEN ALL THOSE COME BACK AND GO MERE. T THINK

THAT REVEALS, IF YOU WILL, THE ILLUSORY NATURE
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OF THAT CONCEPTUAL CISTINCTION BETWEEN THE
REHABILITATION AND LIQUIDATION GIVEN THE
IMMEDIATE ISSUE THAT YOUR HONOR HAS BEEN ASKED
TO DECIDE TODAY. LET'S GO OH,

THE COURT: SO, WITH REGARD TC THE VENUE,
I JUST WANT TO BE CLERR THAT YOU ARE SUGGESTING
I MAY BE TAKING BS A RED HERRING 2004 (A) AND
(B}, BUT 2004(C} PUTS THE NAIL IN THE CQFFIN
BECAUSE IT IS A MAWNDATORY LANGUAGE, THAT IT
SHALL BE BROUGHT IN OWE COURT WHERE VENUE IS
PROPER, WHICH WOULD BE LOUISIANA.

MR. CULLENS: RIGH&. PUTTING ASIDE,
CONCEDING FOR THE SAKE OF ARGUMENT ONLY THAT
257 DOES NCT APPLY, CLEARLY IN THE FACTS OF
THIS PARTICULAR CASE, THE ONLY VENUE THAT
APPLIZES WOULD BE THE 19TH J.D.C. PURSUANT TO
2004(C}. 1IT SHALL. IT IS NOT DISCRETICNARY.
AND AGATN, THIS RAISES A POINT; I MIGHT RE
JUMPING A HEAD OF MYSELE, LT IS SOMEWHAT UNFAIR
GIVEN THAT 'THE INSURANCE CODE, AND
SPECIFICALLY, THE REHABILITATION, LIQUIDATION
AND CONSERVANCY LAW OF LOUISIANA GIVES POLICE
POWERS TO THE COMMISSIONER OF INSURANCE. IT
MAY BE UNFAIR, IF ] WERE REPRESENTING
MITLLTMAN, WAIT A ¥INUTE, I AGREED WITH THIS
PRIVATE PARTY IN A PRIVATE CONTRACT TO
ARBITRATE MY DISPUTES. WHERE DOES THE
DEPARTMENT OF INSURANCE AND THE INSURANCE
COMMISSIONER AND THIS RECEIVER GET OFF SAYING
WE DC KOT HAVE TO DO THAT? WELL, THERE IS
LARGER CONCERNS INVOLVED, AND THIS LAW, WHICH

15 THE MANTFESTATION OF LOUISIANA POLICY SAYS,
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WE GO IT ALL EERE IN THE 19TH J.D.C. GO
FPORWARD, 2006, TITLE 22:2006, IT IS ENTITLED,
"INJﬁNCTION," AND IT IS A LONG -- I AM NOT
GUOING TO READ THE ENTIEE THING, BUT SEVERAL

SENTENCES DOWN, LOUGISLANA POITITIVE LAW

£3

PRbVIDES, QUOTE, TH= COURT MAY ISSUE SUCH OTHER
TNJUNCTIONS OR ENTER SUCH OTHER ORDERS A3 MAY
BE DEEMED NECESSARY TO PREVENT INTERFERENCE
WITH THE PROCEEDINGS. AND AGAIN, THI3S APPLIES
TC LIQUIDATION, CONSERVATORSHIP,
REHABILITATION.

S0, THIS I8 THE POLICY OF LOUISIANA TO
PROVIDE THE RECEIVERSHIP COURT, WHICH IS NOT
THRIS COURT, YOUR HONOR, AS YOU ENOW. THIS IS A
PROCEEDING IN FRONT OF JUDGE JOHNSOHM,

THE COURT: JUDGE JOHNSON, YES.

MR. CULLEHS: 350, THEEN THAT REQUIRES US TO
LOOK AT, WHAT SPECIFICALLY DID JUDGE JOHNSON
CRPER TN THIS PARTICULAR CASE, AND THERE ARE
NUMEROUS PROVIZSIONS IN THE REBABILITATION ORDER
WHICE I WOULR TLIKE TO FORMATLY INTRODUCE. IT
WAS ATTACHED TO OUR OPPOSITION MEMORANDUM AS
EXHIBIT-BE. IF YOU LOOK TO THE PAGE 3 ——

THE COURT: LET ME GET IT IN FRONT OF ME,
O¥AY. ALL RIGHT. I HAVE THE ONE THAT IT IS
DATED ON THE TOP RIGHT CORNER A5 SEPTEMBER 21,
2015, CORRECT?

MR. CULLENS: CORRECT.

THE COQURT: AND IT WAS SIGNED —— LET ME
GET THE RIGHT DATE ON IT, MAKE SURE WE RRE ALL
LOOKING AT THE SAME DOCUMENT —- BY JUDGE

JOHNSON ON SEPTEMBER 21, 2015, CORRECT?
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MR. CULLENS: YES, YOUR HONOR.

THE COURT: ALL RIGHT. I HAVE GOT THE
DOCUMENT. PAGE 37

‘ MR. CULLENS: TERRE ARE SEVERAL, BUT
STARTING WITH ON PAGE 3, THE FIR3T FULL ORDER
PAﬁAGRAPH, IT IS FURTHER ORDERED, ADRSUDGED AND
DECREED THAT PURSUANT TO TITLE 22:2006, ANY AND
ALL PERSONS AWD ENTITIES SHALL BE AND HEREBY
ARE PERMAHRENTLY ENJOINED FROM OBTAINING
FREFERENCES, JUDGMENTS, ATTACHMENTS OR OTHER
LIKE LIENS, OR THE MAKING OF ANY LEVY AGAINST
L.A.H.C., IT5 PROPERTIES AND ASSETS WHILE IN
THE COMMISSTIONER'S FPOSSESSION AND CONTROL.

I WOULD RESPECTFULLY SUGGEST TQ YOUR
HOROR, PURSUANT TO THE BROAD POLICE POWERS
PROVIDED BY LOUISIANA LAW, THAT IS A DIRECT
ORDER THAT NO ONE LIKE MILLTMAN CAN TRY 10 GET
ANY KTND OF PROCEEDTNG TO THTERFERE WITH THESE
PROCEEDINGS WHE&E EVERYONE IS JOINED PURSUANT
—— THEY ARE EWJOINEL. THEY ARE PERMANENTLY
ENJOINED.

THE NEXT ONE, TURM, YOUR ECHOR, TO PAGE 7,
THE SECOWND FULL ORDER. IT IS LONG. I AM NOT
GOING TO READ THE WHOLE THING, BUT IN ESSENCE,
IT IS5 ORCERED, ADJUDGED AND DECREED THAT
MEMBERS, PRESCRIBERS, POLICYHOLDERS, EVERYEODY,
THIRD-PARTY ADMINISTRATCRS, ACTUARIES,
ATTORNEYS, ANYONE AFFILIATED ®WITH L.A.H.C. BARE
HEREBY PERMANENTLY ENJOINED EXCEPT WITH TEE
EXPRESSED PERMISSION OF THE RECEIVER, AND THEN
LETTER-C, SUBPART 5, ROMAL NUMERAL FIVE,

INTERFERING WITH THE ACQUISITION OF POSSESSION
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BY THE EXERCISE OF DOMINION AND CONTRO# OVER
THE PROPERTY OF L.AR.H.C. BY THE REHABILITATOR
OR THE REHABILITATOR'S CONDUCT OF THE BUSINESS
AND AFFATRS OF L.A.H.C. AGAIN, EXTREMELY
BRGAﬁ- ACTUARIES, ANY THIRD PARTIES
PEEMANENTLY ENJOINED FROM BASICALLY INTERFERING
WITH THE ORDERLY DISPOSITION OF L.A.H.C. BY THE
RECEIVER.

THE NEXT PARAGRAPH ON PAGE 7. AGAIN, IT
T5 LONG, AND TRYING TC SPEED IT UP, IT IS
SOMEWBAT REDUNDAMT, BUT AGAIN, IT I5 EXTREMELY
BROAD, AND IT PERMANENTLY ENJOINS ANYONE FROM
DOING ANYTHTMG THAT MIGHT CONCEIVABLY UPSET THE
ORDERLY DISPOSITION OF L.A.H.C., ITS ASSETS AND
AFFAIRS. I MEAN, ARBITRATION IS CERTAINLY
GOING TO DISRUPT THE ORDERLY ADMINISTRATION OF
L.2.H.C.'S BUSINESS.

THE COURT: AND THAT WOULD FALL UWDER THE
LANGUAGE ON THE THIRD -~ SECOND AND THIRD LINE,
ENJOIWED FROM INSTITUTTING AND/OR TAKING FURTHER
ACTION IN ANY SUITS, PROCEEDINGS; PROCEEDINGS
REING AN ARBITRATION?

MR, CULLENS: YES, YOUR HONOR.

TBRE COURT: OXAY. 1 UNDERSTAND YOUR
ARGUMENT .

MR. CULLENS: THE NEXT PAGE, PAGE 8, THE
FIRST FULL PARAGRAPH. AGAIN, IT IS LONG. I DO
NOT WANT TO READ THE WHOLE THING. THE DOCUMENT
SPEAKS FOR ITSELF. FURTHER ORDERED, ACJUDGED
AND DECREED THAT EXCEPT WITH THE CONCURRENCE OF
THE REEABILITATOR; AGAIN, IT REFLECTS THE

INHERENT FAIRNESS FROM THE DEFENDANT'S
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PERSPECTIVE, BUT THE RECEIVER AND COMMiSSIONER
OF INSURANCE HAVE A LOT OF POWER. IF THEY WANT
TC, WE CAN GO TO FEDERAL COURT, WE CAN GO TOC
OHIO, ERENTUCKY OR OTHER VENUES, BUT DEFENDANTS
CANNOT WITHOUT OUR CONSENT, WITHOUT OUR
AGéEEMENT. ORDER QF THIS COURT, ALL SUITS,
PROCEEDINGS, SEIZURES AGARINST L.E.H.C. ZND/CR
ITS RESPECTIVE MEMBERS SHALL BE ANWD HEREBY ARE
STAYED IN CRBDER TCO PREVENT THE OBTAINING OF ANY
PREFERENCE. LETTER C, THE LITIGATION THVOLVES
OR MAY TNVOLVE THE ADJUDICATION OF LIARILITY,
CR DETERMINES ANY POSSIBLE RIGHTS OR
OBLIGATIONS OF ANY MEMBERS SUBSCRIBED OR
ENROLLEE, POLICYHOLDER OR PERSON, ET CETERA.

WHAT MILLIMAN IS ASKING THIS COURT TO DO,
AND IT DOVETAILS WITE WHAT BUCK WANTS THIS
COURT TO DG IS TO SEND IT TO NEW YORK TO HAVE A
NEW YORK COURT DECIDE WHAT THIS COURT IS
PERFECTLY CAPARLE OF DECIDING ADJUDICATING
THOSE RIGHTS. THEY HAVE BEEN PERMANENWNTLY
ENJOINED FROM DOING SO PURSUANT TQ 2006 OF
TITLE 22, AND PURSUANT TO THE EXPRESSED TERMS
OF JUDGE JOHNSON'S BINDING ORDER.

THE LAST SECTIOW, F. AGAIN, IT I3
SOMEWHAT REDUNDANT, BUT IT ALSO PERMANENTLY
ENJOINS ANY TYPE OF ARBITRATION PROCEEDING,
PAGE 9, AND THIS IS THE LAST ONE, YOUR HONOR,
THE SECOND FULL PARAGRAPH, ANY AND ALL
INDIVIDOALS AND ENTITIES SHALL BE, QUOTE,
PERMANENTLY ENJOINED FROM INTEﬁFERING WITH
THESE PROCEEDINGS OR WITH THE REZABILITATOR'S

POSSESSTION AND CONTROL, FROM INTERFERIMG WITH
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THE CONDUCT AND BUSINESS OF L.A.H.C. B% THE
REHABILITATOR, ET CETERA. THAT IS A VERBATIM
ORDER THAT TRACKS THE LANGUAGE OF 2006 WHICH
SAYS NO ONE, INCLUDING MILLIMAN AND BUCK, CAN
INTERFERE WITH THE DUE PROCEEDINGS AS THEY
STAND IN THIS CASE, AND THAT IS A
REPRESENTATION -- IT IS NOT JUST A
REPRESENTATION; IT IS AN EMBODIMENT OF THE
STRONG PUBLIC POLICY GIVING SUCH BROAD AND
COMPREHENSIVE POLICE POWERS TG THE COMMISSTIONER
OF INSURANCE AND TEROUGH HIS COURT-APPOINTED
RECEIVER.

MR. CLARK DID HOT -- I WOULD NOT BRING IT
UP EITHER, HE DID NCOT TALK ABOUT THE TAYLOR
CASE. CERTAINLY, IT IS NOT LOUISIANA. WE ARE
NOT SAYING IT IS RINDING TN ANY WAY ON YOUR
HONOR, RBUT IT IS FACTUALLY, DIRECTLY ON POINT.
IT STARTED QUT AS A REHABILITATION --

THE CCURT: MR. CULLENS, EXCUSE ME A
MINUTE. DID YOU —— BECAUSE THIS IS A DIFFERENT
PROCEEDING THAN THE REHABILITATION, DID YOU
WANT TO PUT —-- EVEN THCUGH I CAN TRKE JUDICIAL
WOTICE OF IT, DO YOD WANT TO PUT THE ORDER OF
REHABILITATION INTO EVIDENCE IN THIS HEARING?

MR. CULLENS: YE3, YOUR HONOR. I BELIEVE
IT WAS ATTACHED AS EXHIBIT 3, AND I WOULD LIKE
TO FPORMALLY OFFER IT INTO EVIDENCE.

THE COURT: I WILL ACCEPT IT HOW.

I WANT EVERYBODY TO REMEMBER, YOUR
ATTACHMENTS TO YOUR MEMORANDA AND EVERYTHING
THAT YOU FILED ARE NOT EVIDENCE IN THIS HEARING

UNLESS YOU PUT IT INTO THE RECORD OF THIS
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HEARING, OKAY. 80, JUST REMEMBER IF YéU THINK
SOMETHING IS IN, IT MAY NOT BE UNTIL I ACCEPT
IT, OKAY,

MR. CYLLENS: ABSOLUTELY.

SO, I WOULD LIKE TO, FOR THE RECORD,
FORMALLY OFFER, FILE AND INTRODUCE THE
PERMANENT ORDER OF REHABILITATION AND
INJUNCTIVE RELIEF AS PREVIOUSLY DESCRIBED AS
EXHIBIT-B TO OUR OPPOSITION MEMORANDA.

THE COURT: ANY OBJECTIONS?

MR. CLARK: HNO OBJECTION, YOUR HOMOR.

MR. CULLENS: LET'S CALL IT
COMMISSTONER-B, PLEASE.

THE COURT: ADMIT IT. VERY GOOD. I WILL
ACCEPT IT AS COMMISSIONER-B,

(EXHIBIT INTRODUCED INTO EVIDENCE AS

COMMISSIONER EXHIBIT-B)

MR. CULLENS: AND BEFORE WE GO ON TO THE
TAYLOR CASE, WHICH IS BRIEFED EXTENSIVELY, I
WOULD FURTHER —- THIS WAS NOT DISCUSSED IN ANY-
OF THE PLEADINGS, BUT AGAIN, AS A PRACTICAL
MATTER, YOUR HONOR, TF THERE IS ANY DOUBT, ARD
WE RESPECTFULLY SUGGEST THERE SHOULD NOT BE,
THAT THE EXCLUSIVE VENUE FOR THIS PROCEEDING
AGAINST MILLIMAN AND ALL THE OTHER DEFENDANTS
IS MANDATED TO BE HERE IN THE 18T4 J.D.C., IF
THERE IS ANY AMBIGUITY OR DOUBT ABOUT THE SCOPE
OF JUDGE JOHNSON'S ORDER, I WOULD RESPECTFULLY
SUGGEST WE GO BACK TO JUDGE JOHNSON. IF THE
WORD SPECIFICALLY “ARBITRATION" NEEDS TO BE IN
THERE, HE CERTAINLY HAS THE POWER TO DO THAT.

HE IS STILL PRE3IDING., UNTIL THIS MATTER IS
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CLOSED YEARS FROM NOW, HE STILL HAS --‘rs
CLOTHED WITH THE FULL AUTHORITY OF LOUISIANA
LAW TO BE CLEAR.

THE COURT: I MUST TAKE THE ORDER AS IT
EXISTS TODAY FOR THIS HEARING. SO, TO SAY I
CAN GO BACK AND DO SOMETHING IS NOT GOING TO
HELP ME TODAY IN RESOLVING THE MATTER, BUT I DO
APPRECIATE THAT YOU HAVE THE ABILITY TO DO S0,

MR, CULLENS: FAIR ENOUGH, YOUR HONOR.

AS TO TAYLOR, WTAYLOR STARTED AS A
REHABILITATION PROCEEDING. IT WAS CONVERTED TO
A LIQUIDATION. AGAIN, RECOGNIZING DEFENDANT'S
ARGUMENT TEAT THERE IS A DIFFERENCE, AND YOUR
HONOR'S RECOGKITION THAT CONCEPTUALLY THERE MAY
BE A DIFFERENCE, IT IS A DIFFERENCE IN ALL DUE
RESPECT WITHOUT MEANING. IF IT HAD A MEANING,
I KEPT LOOKING FOR IT, I KEPT WANTING TO SEE
THAT CASE, OR THAT ARTICLE, OR THAT LAW REVIEW
POSITION, OR SOME SCHOLAR THAT ARTTCULATED HOW
THE VERY CLEAR INTEREST IN THE STATE IN HAVING
EXCLUSIVE VENUE IN THE 19TE J,D.C. IN
PROSECUTING THESE CLAIMS IN ONE COURT IN A
LIQUIDATION PROCEEDING WAS DIFFERENT OR SOMEHOW
JUSTIFIED IN THE CONTEXT OF A REHABILITATION OR
CONSERVATORSHIP. THAT HAS NOT BEEN OFFERED.

WE CAN IMAGINE IT MAKES A DIFFERENCE, BUT AS A
PRACTICAL MATTER, AND AS A MATTER OF L2W, IT
DOES NOT. WE HAVE ALREADY GONE THROUGH THE
STATUTORY INTERPRETATION, SO TRYING TOQ
DISTINGUISH TAYLOR SIMPLY BECAUSE IT WAS
CONVERTED FROM A REHARILITATION TO A

LIQUIDATTION, I RESPECTFULLY SUGGEST TO YOUR
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HONOR, IT IS A DIFFERENCE WITHOUT A ME#NING.
THE FACTS WERE THE SAME. THE FACTS WERE IT WAS
AN ACTUARY, JUST LIKE MILLIMAN AND BUCK, AGAIN
WITH A CONTRACT WITH AN INSURER THAT WENT
INSOLVENT, AND THEY, OF COURSE, TRIED TO
EN?ORCE THAT ARBITRATION PROVISICON AGAINST THE
INSOLVENT INSURER. IT WENT ALL THE WAY UP TO
THE OHIO SUPREME COURT, AND AFTER ANALYZING THE
IS8S8UES, I RESPECTFULLY SUGCLST, ALTHOUGH IT IS
NOT BINDING ON YOUR HONCOR, THAT THE OHIO
SUPREME COURT GOT IT RIGHT. THEY RECOGNIZED
THE BROAD AKRD EXPANSIVE POWERS THAT THEY DO
NOT, AS THE LEBLANC CASE, FIRST CIRCUIT CASE
RECOGNIZES CLEARLY THRT THE COMMISSIONER AS
REHABILITATOR, QUOTE, DOES NOT STAND PRECISELY
IN THE SHOES, CLOSE QUOTE, OF THE INSURER.
CHIC RECOGNIZED THAT, RECOGNIZED TEAT THEY ARE
NOT A SIGNATORY. RECOGNIZED THAT THERE IS --
IT IS NOT A QUESTIOK OF PRIVATE CONTRACT
INTERPRETATION. ¥YOU HAVE GOT TO BALANCE THE
STATE'S INTERESYT IN EXERCISING THE POLICE
POWERS OF THE INSURANCE COMMISSIONER AGAINST
WHETHER THIS ARBITRATION PROVISION SHOULD
APPLY.

THE COURT: LET ME CORRECT ONE STATEMENT I
MAY HAVE MADE EARLIER THAT WAS A MISTAKE. I
MAY HAVE SATD ORIO, THE OHIO CASE, TAYLOR CASE
WAS A LIQUIDATION CASE BECAUSE THEY DO NOT HAVE
REHABILITATION; THAT IS INCORRECT. IT DID
START AS REHABILITATION. THEY DO HAVE
REHABILITATION THERE. I WAS THINKING OF A

DIFFERENT STATE IN SOME OF MY RESEARCH EARLIER
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IN THE WEEK. S0, I JUST WARTED TO COR#ECT THAT
STATEMENT. GO AHEAD.

MR. COLLENS: EVERY STATE, AND THAT --
INSURANCE IS PROBABLY ONE OF THE MOST IMPORTANT
STATE INTERESTS THAT THEY HAVE, AND EACH STATE
DOﬁS THINGS 2 LITTLE BIT DIFFERENTLY.

THE COURT: T JUST WANTED TO CORRECT A
STATEMENT I HAD MADE IN AN OFFHAND COMMENT,
THAT THAT WAS AN INCORRECT STATEMENT. GO
AHEAD.

MR, CULLENS: SO, LOOKING AT IT, LOCKING
AT 1HE RBQUITIES INVOLVED, THE LAW INVOLVED,
RECOGNIZING IT IS NOT AN TRRELEVANT CR
UNIMPORTANT FACT, MILLIMAN IS TRYING TC ENFORCE
AN ARBITRATION PROVISICON, NOT AGAINST A
SIGNATORY TO THE CONTRACT, L.A.H.C. I THINK
THAT WOULD BE A PRETTY STRAIGHTFORWARD CASE.
THEY ARE TRYING TC ENFORCE AN ARBITRATION
PROVISION AGAINST A NON-SIGNATORY TO THE CASE;
NAMELY, THE COMMISSIONER OF INSURANCE THROUGH
THE RECEIVER.

IF YOUR HONOR HAS READ TAYLOR, IN OHIO
THEY DEVELOPED A JURISPRUDENTIAL RULE THAT SAYS
UNDER THOSE CIRCUMSTANCES, INSTEAD OF BEING A
DRESUMPTION CF ARBITRABILITY, IF YOU TRY TO
ENFORCE AN ARBITRATION PROVISION AGAINST A
NON-SIGNATORY, THERE IS A PRESUMPTION OF
¥ON-ENFORCEABILITY. WE LOOKED FOR LOUISIANA
COUNTERPART. LOUISIANA -- HO LOUISTANA CASE
HAS ADDRESSED THAT ISSUE. THEY HAVE NOT RULED
ONE WAY OR THE OTHER. IT SIMPLY HAS NOT BEEN

BROUGHT UP, BUT I WOULD RESPECTEULLY, WE WOULD
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RESPECTFULLY SUGGEST TO YOUR HONOR, THAT KIND
OF MAKES SENSE.

THE COURT: YES. YOU HAVE NOT ADDRESSED
IT YET, BUT I ASSUME YOU WERE GOING TO TALK
ABOUT 9:4201 WHICH IS THE BINDING ARBITRATION
LAW AND THE LANGUAGE IN IT, WHICH SPECIFICALLY
STATES THAT ARBITRATION AGREEMENTS ARE
ENFORCEABLE SAVE UPON SUCH GROUNDS AS EXIST AT
1AW OR IN EQUITY. S0, IT IS NOT AUTOMATIC THAT
WE HAVE TO. THEY ARE FAVORED, BUT IF THERE IS
LAW THAT REQUIRES SOMETHING ELSE —-

MR. CULLENS: AND THAT IS THE SPRINGBOARD
THAT GEYS US RIGHT IN TO THE INSURANCE CODE,
AND THE CONSERVATORSHIP, REHABILITATION,
LIQUIDATION 1AW, WHICH APPLIES -

THE COURT: I BRING THAT UP FOR THE NEXT
ONE THAT IS COMING UP BY THE WAY, BECAUSE THAT
IS A FORUM AND IAW SELECTION ISSUE THAT DOES
NOT NECESSARILY, OR MAY NOT HAVE THAT SAME
ANGUAGE AS THE ARBITRATION STATUTE DOES.

MR. CULLENS: VERY CLOSELY RELATED
ARGUMENTS .

THE COURT: BUT WE ARE NOT GOING TO WORRY
ABOUT THAT NOW. T DID NOT WANT —— IF I FIND IN
YOUR FAVOR ON THTS ONE, I DID NOT THINK -- I
DIG NOT WANT THE OTHER PEOPLE TO THINK THEY
WERE GOING TO LOSE ON THE FORUM SELECTION, ET
CETERA. GO AHEAD.

MR. CULLENS: FAIR ENOUGH, YOUR HONOR.

S0, YES. THE CRIST CASE I BELIEVE, WHICE
WAS CITED MAYBE 20 YEARS AGC, THERE WAS AN

ARGUMENT CON WHETHER GEWERAL CONTRACT LAW OF
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LOUISIANA AFPLIED, OR THE SPECIFIC PROVISIONS
OF THE LOUISIANA INSURANCE CODE. CLEARLY, THE
FROVISIONS OF THE MORE SPECIFIC INSURANCE CODE
APPLY, 350 IT IS REALLY A FALSE CONFLICT.

TF WE WERE ANALYZIKG THE ACTUAL CONTRACT
BE&WEEN L.A.H.C. AND MILLIMAN, YES, THE
ARBITRATTON, THE FAVORABLE -- THE PRESUMPTION
OF ARBITRATION, THE FEDERAL ACT, THE STATE ACT
WOULD ALL BUT COMPEL ARBITRATION IF L.AH.H.C.
WERE TRYING TO FILE SUIT OUTSIDE QF
ARBITRATION, BUT THAT IS ROT THE CASE. THE
INSURANCE CODE PROVISIONS, ALL TEE STATUTES
THAT WE HAVE CITED APPLY, AND YOUR HONCOR IS
FACED WITH MAKING THE DECISION ON WHETHER OR
NOT, AS A MATTER OF LOUISIANA LAW AND PUBLIC
POLICY, THAT THE ARBITRATION PROVISICN CAN BE
ENFORCED AGAINST A NON-SIGNATORY, THE
COMMISSIONER OF INSURANCE, GIVEN THE OVERLAY QOF
LOUISIANA'S INTEREST IN POSITIVE LOUISIANA LAW.

SEVERAT. OF THE CASES, TAYLOR AGATN WAS
WELTL, THOUGHT OUT, ANOTHER REASON TAYLOR DECIDED
THIS WAS NOT PURELY A CONTRACTURAL DISPUTE.

MR. CLARK RIGHTFULLY SC TRIED TQ CHARACTERIZE
OUR CLAIMS AS PURE BREACH OF COWNTRACT. THAT IS
SIMPLY NOT AN ACCURATE CHARRACTERIZATION OF OUR
CLATMS. WE HAVE CERTAINLY MADE BREACH OF
CONTRACT ALLEGATIONS, BUT IF YOU LOOK AT COUNT
4, PAGE 23, PARAGRAPE 74 TO 103 OF OUR
PETITION, OUR AMENDED PETITION, CLEARLY WE HAVE
ALLEGED NEGLIGENCE, GRCSS WEGLIGENCE, AND MORE
IMPORTANTLY, PROFESSIONAL MALPRACTICE.

YOUR HONOR, ACTUARTES AND DOCTORS PO NOT
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STAND IN THE SAME SHOES, BUT BOTH OF TQEM HAVE
A PROFESSICHNAL DITY THAT STANDS INDEPENDENTLY
OF ANY CONTRACT. CERTAINLY THE LIMITS OF THE
CONTRACT BETWEEN L.A.H.C. AND MILLIMAN DO NOT
DEFINE OR GIVE RISE TO ALL OF THE CLAIMS THAT
THé RECEIVER HAS AGAINST MILLTMAN. WE
ARTICULATED IN OUR FETITION VARIOUS STANDARDS
OF PROFESSIONAL CONDUCT WHICH APPLY TC MILLIMAYN
WHICH WE ALLEGE THEY BREACHED, THAT I8 OUTSIDE
OF THE CONTRACT. WE ARE NOT SPECIFICALLY ~- IT
IS PART OF IT, BUT IT IS NOT THE ENTIRE
ALLEGATION. IT IS NOT QUR ENTIRE CLAIMS. THE
TAYLOR COURT I SUGGEST TO YOU FOUND
SIGNIFICANT, AND SPECIFICALLY LOOKING AT BOTH,
TRO FORMS OF CLAIMS, MALPRACTICE CLAIMS IN
TAYLOR LIKE WE HAVE HERE, AND PREFERENCE CR
WHAT IS CALLED AVOIDANCE CLAIMS, WHICH WE DO
NOT HAVE AT ISSUE HERE. TIN ANALYZING BOTH OF
THGSE CLAIMS, THE CHIO SUPREME COURT CORRECTLY
CAME TO THE CORCLUSION, BECAUSE IT IS NOT
EXCLUSIVELY ARIZSING OUT OF THE CONTRACT AT
ISSUR. BRECAUSE THE DUTIES ARE IMPOSED OUTSIDE
OF THE COWTRACT, THAT ARBITRATION PROVISION,
¥YOU DO NOT EAVE TO TAKE THE ENTIRY -- WE ARE
NOT —— IF ®E GOT RID OF THE CONTRACT
COMPLETELY, INCLGDING THE ARBITRATION, WE WOULD
STILL HAVE A BASIS TO SUE MILLIMAN GIVEN THOSE
PROFESSIONAL VIOLATIONS AND THEIR NEGLIGENCE.
THE DUTY EXISTS OUTSIDE OF THE CONTRACT. SO,
THAT OVERCCMES THE TAYLOR COURT, AND I
RESPECTFULLY SUGGREST TO YOUR HONOR THAT YOU

HAVE GOT TO TAKE ALL OF IT OR NOTHING. THAT

18th JUDICIAL DISTRICT COURT

33

231




e — ———— i ——

1S NOT THE WAY TO PRESENT THE ISSUE OR RESOLVE
IT.

IF THIS WERE PURELY -- IF THIS WERE AN
INTERPRETATION OF PROVISION 12.5 OF THIS
CONTRACT, AND IT WAS CLEAR THAT THE ARBITRATION
APPLIED TO THAT SPECIFIC PROVISION, AND THAT
WAS ALL WE WERE FIGHTING ABOUT, THEIR ARGUMENT
WOULD IIAVE MORE IMPACT. THAT IS NOT THE CASE
HERE. MANY OF OUR CLAIMS IF NOT THE
PREDOMINANT CLAIMS RELATE TO THEIR PROFESSIONAL
NEGLIGENCE, THEIR PROFESSTONAL MALPRACTICE,
WEICH IS ROOTEZD IN THETIR STANDARDS SET BY THE
INDUSTRY AND THEIR PROFESSION; NOT THIS
SPECIFIC CONTRACT.

SEVERAL OTHER CASES, THERE WERE A LOT OF
CASES CITED, THE REPUBLIC OF TEXAS CASE I THINK
IS INSTRUCTIVE. IT IS FACTUALLY NOT ON POINT,
BUT IT MAKES THIS POINT, TEAT ONCE AN INSURER
GOES —- BECOMES INSOLVENT AND IS PLACED IN
RECETVERSHIP —-

THE COURT: LET ME GET THE CASE IN FRONT
OF ME, I AM SORRY. I HAVE GOT IT HERE. I JUST
WANT 7O HAVE IT IN FRONT OF ME.

MR. CULLENS: IT IS A FIRST CIRCUIT 1982
CASE, 417 S0.2D 1251.

IN BRIEF, THE FACTS OF THAT CASE WERSZ
SIMILAR TO THE ARGUMENTS HERE. NO. THE
RECEIVER, ONCE THEY ARE APPOINTED, THEY STAND
IN THE PRECISE SAME SHOES, AND THEY SINK OR
SWIM WITH THE SAME DEFENSES AND THE SAME
POSTURE THAT WERE AVAILABLE TO THE INSUREDS.

THIS CASE INVOLVED MISREPRESENTATIONS, ONE OF
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THE DEFENDANTS WANTED TO SAY, NO. ONE‘OF THE
DIRECTORS OR OFFICERS OF THIS FAILED INSURANCE
COMEANY MADE MISREPRESENTATIONS WHICH WOULD
EFFECTIVELY DEFEND ACAIWNST THE CLAIMS THE
RECEIVER IS ASSERTING AGATNST Us. THE FIRST
CIﬁCUIT CORRECTLY HELD, NO, IT IS DIFFERENT
PARTIES, IT IS5 A DIFFERENT CONTEXT.

WE ARE WOW IN THE REALM AKD THE CONTEXT OF
THE INSURANCE DEPARTMENT TRYING TCO PROTECT, WOT
JUST THE INTEREST OF THE INSURANCE COMPANY AND
ITS SHAREHOLDERS, BUT 1IN REPRESENTING THE
PUBLIC, THE CREDITORE OF THAT COMPANY, THE
HEALTRCARE FROVIDERS. 1IT IS MUCH BROADER, AND
YOU ARE NOT BOUND BY ANY ALLEGED
MISREPRESENTATIONS BY FORMER MANAGEMENT.

THE COURT: BAZTICALLY, THE SAME -- IT IS
HAND-TWN-HAND WITH WHAT THE TAYLOR CASE ALSO
SAYS, AND THEY BASE THEIRS OW THE U.S. SUPREME
COURT CASE, THE WAFFLE HOUSE CASE.

MR. CULLENS: EXACTLY, YOUR HONOR.

THE COURT: S0, LOUILSIANA I8 COMSISTENT,
AND THEREFOQORE, I SHOULD MAYBE TAKE NOTE OF WHAT
OHIO HAS DONE.

MR, CULLENS: EXACTLY, YCOUR HONOR, AND
THAT WAS THE NEXT CASE I WAS GOING TO TALK TO,
THE WAFFLE HOUSE CASE, THE E.E.0.C. CASE, WHICH
I THINE THE TAYLOR COURT EFFECTIVELY AND
COMPELLINGLY POINTS OUT. NO. THE EMPLOYER AND
THE EMPLOYEE HAD A BINDING CONTRACT, WHICH IF
THE DISPUTE WAZS BETWEEN THE TWQO OF THEM, YES,
THAT ARBITRATION PROVISION, GIVEN THE

CVERRIDING CONCERN WITH THE FEDERAL STATUTE AND
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STATE STATUTE, IT WOULD APPLY, BUT E.E.D.C.
GETS INVOLVED, THEY ARE REPRESENTING A MUCH
LARGER INTEREST, TEE PUBLIC INTEREST,
DISCRIMINATORY, PERHAPS CONSTITUTIONAL
INTEREST, A¥D TEERE IS A WHOLE NOTHER FRAMEWORK
OF STATUTES AND LAW THAT APPLY THAT THAT
ARBTITRATION PROVISION I8 NOT, IS NOT
NMECESSARILY BINDING, AND WHEN YOU CONSIDER ALL
OF THE EQUITIES AND THE LAW AND THE EXTREME
STRONG PUBLIC POLICIES INVOLVED, THE SUPREME
COURT OF THE UNITED STATES SAID, NO, THE
E.E.0.C. IS NOT BOUND BY THAT ARBITRATION
PROVISION. IT IS NOT MUCH OF AN EXTENSION AT
ALL. 1IN FACT, I THINK IT IS COMPELLING AND IT
IS A LOGICAL EXTENSION, THAT IN THIS CASE, JUST
AS IN TAYLOR AND WAFFLE HOUSE, AND TO SOME
DEGREE THE REPUBLIC OF TEXAS CASE —-

THE CCURF: I ASSUME WE ARE GOING TO EEAR
THAT CASE ACGATN WITH REGARD TC THE PRESCRIPTION
ARGUMENT .

MR, SULLENS: YES, YOUR HONOR.

THE COURT: PRECAUSE THEY ADDRESS THAT, THE
U.S. SUPREME COURT ADDRESSES THAT DIRECILY IN
THETR ANALYSTS.

MR. CULLENS: YES, YOUR HONOR.

THE COURT: OKAY.

MR, CULLENS: AND THEN THE NEXT POINT,
GOING BACK TG THE STATUTES, 2009, TITLE
22:2008, SPECIFICALLY, THIS IS A LONG STATUTE,
BUT SUBPART E{4).

THE COURT: HOLD ON A SECOND. A LOT OF

PAPER HERE.
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MR. CULLENS: AND IT SPECIFICALLY; AND
THIS AGAIN APFLIES -- THEERE IS5 NOT EVEN THE
SPECTER OF ANY CONCERN ABOUT WHETHER IT APPLIES
TO LIQUIDATION, REHABILITATION, CONSERVATOR.
IT APPLIES TO ALL. ZIT GIVES THE EXPRESS POWER
TOITHE REHABILITATOR TO AFFIRM OR DISAVOW ANY
CONTRACTS T0 WHICH THE INSURER IS A PARTY, AND
THAT PERMEATES —- I DO NOT WANT TO GET AHEAPR OF
OURSELVES, WE ARE GETTING INTO THE RELEASE, BOT
THAT Is CERTAINLY WHAT 1 RESPECTFULLY SUGGEST
TO YOUR HONOR, WHEN WE WENT THROUGH THE
REHABILITATION ORDER PERMANENTLY ENJOINING ANY
AWD BLL PARTIES, INCLUDING THE ACTUARIES, OR
THE THIRD-FARTY ADMINISTRATORS FROM INTERFERING
WITH THE ORDERLY PROCEEDINGS AND DISPOSITION
WiTE THE RECEIVER DOING HIS JOB IN THIS COURT,
AND ARBITRATION; I CAN PROBAELY COME UP WITH
MUCH MORE DISRUPTIVE THIHGS IN ARBITRATION, BUT
FORCING THE COMMISSIONER OF INSURBNCE T0 GO TO
AN ARBITRATION, CUTTIRG IT OUT FROM ALL THE
CTHER LITIGATION THAT WE ALREADY HAVE HERE IS
EXTREMELY DISRUPTIVE, EXPENSIVE, THE THREAT,
THE POSSIRILITY OF CONTRADICTORY RULINGS, NOT
TO MENTION THE EXPENSE AND EFFORT, IT IS A
DEFINITE DISRUPTION, AND ©0 QUOTE 2006 AGAIN,
TO PREVENT, QUOTE, INTERFERENCE WITH THESE
PROCEEDINGS. THAT IS CERTAINLY INTERFERENCE.

SAME WAY, AND I DO ROT WANT TO MIX THEM UP
TO0 MUCH, BUT TO EN¥CRCE THE FORUM SELECTION,
ENFORCE THE COMMISSIONER OF INSURANCE TO GO TO
NEW YORK TO LITIGATE JUST HIS CLAIMS AGAINST

ONE OF TEE ACTUARIES WHEN VENUE IS PROPER HERE,
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AND WE RESPECTFULLY SUGGEST IS MANDATED EERE
UNDER THE CONTEXT OF THIS RECEIVERSHIP
PROCEEDING TN THE 19TH J.D.C.

T WILL TRY TO WRAP THIS UP, YOUR HONOR.
HAPPY TO, IF YOU WOULD LIKE ME TO, YOUR HONOR.
MR. CLARK DID NOT REALLY RAISE ANY OF THE OTHER
CASES THAT WERE CITED UNDER OTHER JURISDICTIONS
LTKE PENNSYLVANTA OR TEXAS OR CONNECTICUT, BUT
AS I THINK WE HAVE LAID OUT HOPEFULLY
CONVINCINGLY IN OUR MEMORANDUM, YOU CANNOT
COMPARE LOUISIANA TO TEXAS, FOR INSTANCE. THEY
DO NOT HAVE -- THEY SPECIFICALLY RECOGNIZE IN
THEIR INSURANCE CODE ARBITRATION. THAT IS NOT
THE CASE IN LOUISIANA. LOUISIANA IS VERY
COMPARABLE, IT IS A RECIPROCAL STATE WITH OHIO.
THE LAWS ARE COMPATIBLE. PENNSYLVANIA LAW IS
NOT COMPATIBLE, IS NOT THE SAME AS LOUISIANA,
AND IN ONE OF THE CASES CITED, THE ACTUAL
REFABILITATION COURT, LIKE JUDGE JOHNSON,
ACTUALLY PROVIDED FOR THE POSSIBILITY OF
ARBITRATION. AGAIN, WE CAN DECIDE, IT IS NOT
ENTIRELY FAIR. LOUISTANA IAW GIVES THE
INSURANCE COMMISSIONER AND THE RECEIVER A LOT
OF DISCRETION. IF FOR SOME REASON WE WANTED TO
ARBITRATE THIS, NOTHING WOULD PREVENT US FROM
DOING $0, BUT IF WE DO NOT WANT TO, THE LAW
PROVIDES THIS IS THE VENUE, AND ANYTEING THAT
WOULD INTERFERE WITH THE ORDERLY ~-

THE COURT: PERHAPS YOU MISSPOKE, JUST
LIKE I HAVE DONE A COUPLE OF TIMES TODAY, WHEN
YOU SAID SOMETHING TO THE EFFECT OF, AND AGATN,

IT 18 NOT FAIR, YOU PROBABLY MEANT TQ SAY —-
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WAIT, IT IS NOT ENTIRELY FAIR. WHAT YOU
PROBABLY MEANT TO SAY WAS, IT MAY ROT APPEAR TO
EE FAIR.

MR. CULLENS: IT MAY HOT APPEAR TO BE FAIR
FROM THE PERSPECTIVE OF MILLIMAN, FROM THE
PEﬁSPECTIVE OF PRIVATE PARTIES WHO CONTRACTED
WITH THE NOW-INSOLVENT L.A.H.C., IT MAY NOT
APPEAR TO BE FAIR, BUT THAT 1S NOT -~ WE ARE
NOT HERE DIRECTLY IN THE SHOES OF L.A.H.C. WE
ARE HERE REPRESENTING, THROUGH THE COMMISSIONER
OF INSURABNCE, THE DEPARTMENT COF INSURANCE, THE
PUBLIC OF LOUISIANZ, THE MANY CREDITORS OF THISZ
FAILED INSURANCE COMPANY TO TRY TO FIGURE OUT
WHAT HAPPENED, WHC I5 RESPONSIBLE, AND THE
ORDERLY DISPOSITICK OF THE BUSINESS OF THE
RECEIVER TN TETS COURT.

I AM SURE I WILL HAVE SCME ADDITTONAL
POINTS WHEN THE OTHER PARTIES ARGUE, BUT DO YOU
HAVE ANY QUESTICONS AT THIS TIME, YOUR HONOR?

THE COURT: WNO, I HAVE PEPPERED YOU
PRETTY GOOD ALREADY, HAVEN'T I7?

MR. CULLENS: PART OF THE, PART OF THE,
PART OF THE NATURE OF THE BEAST. THANK YOU,
YOUR HONOR,

THE CCURT: ALL RIGHT, SIR. BALL IS IN
YOUR COURT TO REFLY IF YOU WISH.

MR. CLARK: THANK YOU, YOUR HONOR, AND I
TEIFK MR. CULLENS MAY HAVE SLIGHTLY CONFLATED
TEE CLAIM FOR SEEKING VENUE IN NEW YORK. THAT
IS NOT PART OF OUR ARGUMENT.

THE COQURT: RIGHT. THEY WERE SUCKED IN

FROM, I TEINK THE NEXT PARTY THAT IS COMING UP.
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BUT THAT IS ALL RIGHT. GO RHEAD,

MR. CLARK: CORRECT.

MO, I GET HIS POINT, HE BELIEVES IT WILL
INTERFERE WITH THE PROCEEDING, IT IS UNFAIR,
AND SO FORTH AND SO ON. THE PHRASE "THEY WANT
THETR CAKE AND THEY WANT T0 EAT IT TOO" JUST
KEEPS RESONATING HERE.

THE COURT: I AM SORRY TO INTERRUPT, BUT I
DO FIND ONE OF THEIR ARGUMENTS FAIRLY
COMPELLING, AND THAT IS, YOU HAVE A PERMANENT
ORDER OF REHABILITATTON AMD INJUNCTIVE RELIEF
THAT APPEARS ON ITS FACE TO PREVENT YOU FROM
BETNG ABLE TO EXERCTSE YOUR ARBITRATION CLAUSE,
AND IN SEVERAL DIFFERENT SECTIONS OF IT. CAN
YOU ADDRESS THAT FOR ME?

MR, CLARK: ABSOLUTELY, YOUR HONOR.

TAKEN ON ITS FACE, WE HAVE HEARD A LOT OF

ARGUMENT ABOUT 2001, ET SEQ, AND THE ENTIRE
SCHEME OF REHABILITATION AND LIQUIDATION, WHICH
IS SEPARATE, AND WE CAN ONLY DEAL WITH THE
FACTS AS THEY ARE PRESENTED TO US TODAY, JUST
AS WE ARE DEALING WITR JUDGE JOHNSON'S CURRENT
ORDER. WE ARE NOT A PARTY TO THAT ORDER.
WHY? BECAUSE WHEN ORDERS OF REHABILITATION ARE
IMPOSED, IT I8 TYPICALLY A SINGULAR ACT,
PERHAPS A DIRECTOR OPPOSES THAT OR WHATEVER,
BUT ESSENTIALLY, THERE WAS NC VETTING OF THAT
ORDER; HOWEVER, AN ORDER CAN EXTEND TO A
PARTY'S RIGHTS THAT ARE NOT GRANTED TO IT BY
STATUTE.

THE COURT: WELL, LET ME ASK YOU THIS:

YOU ARE SUBSUMED INTO THE REHABILITATION,
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AREN'T YOU? YOUR RELATIONSHIP WITH LO&:SIAN&
HEALTH COOEERATIVE, INC., WOULD THAT NOT BRING
YOU UNDER THE UMBRELLA OR -- NOT BRING YOU
WITHIN HAVING TO COMPLY WITH THE ORDER OF
REHABILITATION AND INJUNCTIVE R&LIEF IN THAT
THE CLATMS YOU ARE ASSERTING ARE CLATMS THAT
ARISE OUT OF THAT -- YOUR RELATIONSHIP WITH
THAT COMPANY, WHICR IS SUBJECT TO THE ORDER?
MR, CIARK: I WOULD AGREE WITH YOUR HONOR
TF WE WERE, AND I THINK AS MR. CULLENS EVEN
ACKNOWLEDGED, DEALING WITH A POSITION SUCH THAT
WAS PRESENTED IN THE TAYLOR CASE WHERE THE
ACTUARIAL FIRM ACTUALLY POSSESSED ASSETS, WAS
SUBJECT TO THE PREFERENTIAL TREATMENT ARGUMERT.
THAT IS NOT PRESENT IN THAT CASE, AND COUNSEL
HAS ACKNOWLEDGED THAT THAT IS NOT PRESENT HERE.
WHAT WE HAVE IS A PURE CONTRACTURAL
DISPUTE, AND I WILL TALK ABOUT THE PROFESSIONAL
RESPONSIBILITIES IN JUST A SECOND, BUT JUST TO
FOCUS SPECIFICALLY ON THAT. MY CLIENT,
MILLIMAN, EXITED STAGE LEFT BACK IN 2014, THEY
PROVIDED THE SERVICES RENDERED TO THE COMPANY
AT THAT TIME. TO OUR KNOWLEDGE THERE HAS BEEN
NO ALLEGATION THAT THERE WAS ANY QUESTION OF
PREFERRABLE PAYMENT, IMPROPER PAYMENT OR
WHATEVER, THIS IS A DISPUTE BETWEEN THE KOW
RECEIVER, REHABILITATOR AND MILLIMAN REGARDING
THE NATURE AKD THE SCOPE OF SERVICES PROVIDED
BY MILLIMAN AT THAT TIME. IT IS A CLASSIC
RUSINESS DISPUTE, AND FVERYTHING THAT COUNSEL
HAS POINTED TO THAT FALLS UNDER 2001, ET SEQ,

DEALS WiTH THE NATURE OF HOLDING PROPERTY,
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CONTRACTURAL RIGHTS AT THAT TIME. THE ONE THAT
PARTICULARLY IS ROTABLE IS TEE, I BELIEVE IT IS
TWO THOUSAND — I AM MISSING MY NOTES RIGHT
NOW, BUT THE POINT WHERE WE COULD DISAVOW
CONTRACTS OR AFFIRM CONTRACTS, AND IF THAT IS
WHAT WE WERE DEALING WITH, I MIGHT BE MORE
INCLINEDR TO AGREE WITH COUNSEL, BUT THAT IS NOT
WHAT 15 HAPPENING HERE. THIS IS
THEY~WANT~THEIR-CARE-AND-EAT-TT-T00 ARGUMENT.
WE WANT TO LINE-ITEM THIS ARBITRATION CLAUSE,
THE CONFIDENTIALITY CLAUSE, THE ABILITY TO HAVE
SOME EXPERTS IN THE FIELD TO SPECIFICALLY
ADDRESS THE NATURE OF THE DISPUTE BETWEEN OUR
PARTY WHILE THEY WANT TO ENFORCE THE OBLIGATION
OF TBE CONTRACT ITSELF AGAINST MILLIMAN. THEY
WANT TO BRING THEM IN TO A COURT THAT WAS NOT
ENVISIONED AT THE TIME THAT CONTRACT WAS
EXECUTED, AND I5 & TYPE OF RESOLUTION THAT IS
QUITE TYPICAL IN THESE RELATIONSHIPS, RUT IT 15
ALSO FAVORED UNDER OUR LAW.

AS YOUR HONOR POINTED OUT, 9:4201, IT
SHATL BE VALID, IRREVOCABRLE AND ENFCRCEABLE
SAVE UPCN GROUNDS AS EXIST AT LAW., COUNSEL HAS
NOT SHOWN A SIRGLE ELEMENT OF LAW SPECIFICALLY
THAT DISFAVCRS ARBITRATION CLAUSES. I WILL
ACKRCWLEDGE THAT THERE IS ROT A& CASE OUT 'THERE
EITHER, BUT WE ARE ALSO A CIVILIAN
JURISDICTION. UNLESS THAT CLAUSE 18
UNAMBIGUOUS, OR SOME OTHER PROVISION IS
UNAMBIGUOUS, WE DO NOT REALLY GO TO THE NEXT
STEP-TRYING TO FIND SOME OTHER BASIS FOR

ASSERTING THAT IT SHOULD NOT APPLY IN THIS
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CASE. S50, IT IS TRUE THERE IS A COMPEiLING
PUBLIC INTEREST IN THE REGULATION OF INSURANCE
COMPANIES THAT HAS BEEN RECOGNIZED BY CONGRESS
ARD THE PREEMPTION THAT IS GRANTED THERE TO
ALLOW STATES TO REGULATE, BUT THERE IS ALSO A
STéONG PUBLIC POLICY RECOGNIZED BY OUR SUPREME
COURT THAT FAVORS ARBITRATION OF DISPUTES. TO
CONTEND THAT SOMEHOW ARBITRATION WILL EXTEND,
MAKE THE PRCCESS MORE TROUBLESOME, MORE COSTLY,
MORE DELAYING I$ NQOT BASED ON ANYTHING OTHER
THAN JUST PURE SUPPOSITION, INSTEAD, THE
DESIGN OF THIS PARTICULAR ARBITRATTION PROVISION
ENVISIONS SCMETHING HAPPENING FATRLY QUICKLY.
THIS CASE EAS BEEN PENDING FCR A YEAR NOW.
ARSBITRATION COULD HAVE BEEN NOTICED AND
COMPLETED WELL IN ADVANCE OF THAT.

LIMITEE JURISDICTION -- EXCUSE ME —
LIMITED DISCOVERY IS ALL THAT IS ALLOWED UNDER
THIS PARTICULAR CLAUSE. 80, IF ONE OF THE
COMMISSIONER'S OTHER OBLIGATION IS TO MARSHAL
THE ABSETS OF THESE COMPANIES; IN THIS CASE,
REHABTLITATION TO PUT THE COMPANY BACK ON ITS
FEET TO REMOVE THE BASES FOR THE REHABILITATION
IN THE FIRST PLACE, TO ENTER INTO LITIGATION
THAT TS5 MULTI-FACETED AND MULTI-PARTY EXTENDED
FOR YEARS OF TIME POTENTIALLY, AND AS SOME HAVE
DONE IN THE PAST, IS NOT NECESSARILY CONSISTERT
WITH PUTTING THAT COMPANY BACK ON ITS FEET.

WE HEARD CQUNSEL SAY, WELL, WE MIGHT GO
INTO LIQUIDATION NEXT WEEK OR WHATEVER., WELL,
THEY HAVE NOT. I DO NOT KNOW WHAT THEIR

RATIONALE I3, BOUT WE TAKE THE SITUATION AS IT
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I8 PRESENTED TO US, BND AS IT IS PRESEﬁTED TO
US, WE HAVE AN ORDER OF REHABILITATION ENTERED
PURSOANT TO 2001, NOT 257, AND IN THAT CASE WE
HAD A CLAIM THAT ARISES CUT OF THE CONTRACTURAL
SERVICES PROVIDED BY MY CLIENT TO THE CO-QF.
SO; AND WE HAVE A STRONG PUBLIC POLICY
RECCGNIZED BY THE SUPREME COURT AND STATUTORILY
EMBODIED THAT FAVORS ARBITRATION CLAUSES. IN
THE ABSEWCE OF THAT, ALL WE HAVE HEARD SO FAR
I5 REFERENCE TO AN OHIO CASE, AND IRONICALLY,
HOW OTHER STATE LAWS DO NHOT APPLY EITHER
BECAUSE THERE ARE NUANCES ASSOCIATED WITH THEM.
WELYL, THERE ARE NUANCES ASSOCIATED WITH OHIO
LAW TOO. CHEIO LAW IS5 NOT EXACTLY A DUPLICATE
OF LCUISIANA LAW RELATIVE TO LIQUIDATIONS. BUT
EVEN IF WE —— WHILE THIS COURT IS NHOT BOUND BY
THAT, AMD OUR ARGUMENT I5 IT SHOULD NOT BE
PERSUADED BY THAT, WHEN WE LOOK AT THE FACIS OF
THAT CASE, THOSE FACTS AS ACKNOWLEDGED BY
COUNSEL FOR THE REHABILITATOR ARE NOT PRESEKRT
HERE. THIS IS SIMPLY A DISPUTE THAT ARISES
UNDER THE FOUR CORNERS OF THE CONTRACT.

NOW, WE HEARD REGARDING THAT THAT THERE
WERE OTHER CLAIMS FOR NEGLIGENCE AND OF THIS
SORT., THAT HAS NOT BEEN ARTICULATED IN ANY
GREAT NATURE OTHER THAN TG SAY THAT THE NATURE
OF THE SERVICES PROVIDED WERE NEGLIGENT IN
NATURE. THIS IS A CONTRACTURAL CLAIM, WHICH BY
VIRTUE OF THE CONSULTING AGREEMENT AND THE
ENGAGEMENT LETTER, EMEODIES WITHIN IT AS
PROFESSIONALS THE OBLIGATION TO PERFORM THOSE

SERVICES IN ACCCRDANCE WITH THE PROFESSIONAL
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STANDARDS ASSOCIATED WITH PROVIDING THE
SERVICES. WE ARE NOT PROVIDING HQUSE PAYMENT
SERVICES OR SOMETHING ELSE. THESE WERE
ACTUARIAL SERVICES DELINEATED IN THAT
ENGAGEMENT LETTER PROVIDED TO THE CO-OP.

. THE COURT: ALL RIGHT. LET ME ASK YOU A
QUESTION, BECAUSE THIS KIND OF GOES TO PART OF
MY CONCERN. THE COMMISSIONER IN THE
RECETVERSHIP ~- IN THE REHABILITATION ASSUMES
THE RIGHTS OF L.A.H.C., CORRECT?

MR. CLARK: THAT IS CORRECT, AS HE FINDS
THEM.

THE COURT: WELL, THIS REHABILITATION
ORDER IN SEVERAL PLACES TALKS ABOUT ENJOINING
JUDGMENTS, SEIZURES, *LEVEES, LIENS, BUT NOT
LIMITED TO SUITS AND PROCEEDINGS AND ALL
LITIGATION WHERE L.A.H.C. IS A PARTY. THE
COMMISSTONER IS NOW I..A.H.C. FOR PURPOSES OF
YOUR WANTING TO ARBITRATE. HOW ARE YOU NOT
COVERED BY THE REHABILITATION ORDER? T BELIEVE
IT IS VERY DIFFICULT FCR ME TO SAY YOU ARE NOT.

MR. CLARK: W®ELL, YOUR HONOR, IF I COULD,
CaAN I MAKE SURE WE ARE LOOKING AT THE SAME
PARAGRAPH? I THOUGHT WE WERE STARTING WITH THE
ONE ON PAGE 3. WHICH PAGE WERE YOU JUST
READING FROM?

THE COURT: I WAS READING FROM PAGE 8, AND
T KNOW YCUR ARGUMENT IS GOING TO BE TO
PROPERTY, ASSETS, ET CETERA, RATHER THAN CLAINS
BY L.A.H.C. AGAINST, BUT AT THE END OF THE DAY
IT SAYS, INCLUDING BUT NOT LIMITED TO SUITS AND

PROCEEDINGS IN ALL LITIGATION ON PAGE § WEERE
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L.A.H.C. IS A PARTY, WHICH MEANS WHERE THE
COMMISSIONER IS A PARTY. S0, IT EXPRNDS IT —
IT IS VERY EXPANSIVE.

MR. CLARK: IT IS EXPANSIVE, YOUR HONOR,
BND AS I MENTIONED BEFORE, THIS IS AN ORDER
THAT WAS DRAFTED ESSENTIALLY UNILATERALLY BY
THE PARTIES SEEKING LIQUIDATION. THEY HAVE PUT
IN HERE TEINGS THAT I CANNOT FIND A COROLLARY
AUTHORITY FOR WITHIN TITLE 22:2001, ET SEQ.

THE COURT: WELL, WHY DIDN'T YOU ATTACK
THE REHARILITATION ORDER UNDER JUDGE JOHNWSON'S
MATTER? I HAVE TO LIVE —- LIKE I TOLD HIM
BEFORE, IT CAN BE CONVERTED TO LIQUIDATION
TOMORROW, IT DOES NOT HELP ME ANY. I HAVE TO
LIVE WITH WHAT Wz HAVE NOW, THIS IS WHAT WE
HAVE NOW AND TEIS IS WHAT THIS CASE HAS TO BE
DECIDED UNDER. IF YOU WANTED TC AMEND THIS TO
CLARIFY YOUR POSITICN AND MAKE A STRONGER
ARGUMENT FOR YOURSELF, YOU COULD HAVE APPLIED
TO JUDGE JOHNSOM OR A MODIFICATION OQF THE
PERMANENT -- BUT I DO NOT HAVE THAT. Y HAVE
WHAT I HAVE, AND I HAVE TO ARIDE BY IT. THAT
15 WHAT KIND OF CREATES MY CONCERN WHEN IT
SAYS, ALL LITIGATION, AND IT DOES NOT SAY,
INVOLVING ASSETS. IT STARTS WITH ASSETS,
PROPERTY AND EVERYTHING, AND THEN IT GETS VERY
EXPANSIVE. IT GOES FROM LISTING -- NOW, YOU
ARE GOING TO SAY PARI MATERIA, I OUGHT TO SAY
THAT ALL LITIGATION MEANS ALL LITIGATION OVER
ASSETS AND PROPERTY, BUT THAT IS NOT WHAT IT
SAYS, AND THAT IS NOT HOW I INTERPRET IT.

MR, CLARK: I UNDERSTAND, YOUR HONOR. WE
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ARE NOT A PARTY TC THAT PROCEEDING. WE WOULD
HAVE TO INTERVENE TO DO THAT. WE ARE A PARTY
TC THIS PROCEERING WHICH WE BELIEVE IS
PREDICATED UPON AN ORDER WHICH IS TOO
EXPANSIVE, AND IT GOES BEYOND THE AUTHORITY
GRANTED TO THE COURT AND TO THE COMMISSIONER TO
SEEK THAT.

THE COURT: BUT THAT I8 NOT AN ISSUE FOR
ME. THAT IS AN ISSUE ¥OR JUDGE JOHNBON. I
HAVE T0 ACCEPT TREIS AS A BINDING ORDER AT THIS
POINT IK TIM=. I CANNOT CHANGE JUDGE JOHNSON'S
ORDER, 50 I MUST AZIDE BY IT UNTIL IT IS
CHANGED. YCOU CANNOT ATTACK THE REHABILITATION
INJUNCTIVE ORDER IN JUDGE JOHNSON'S COURT
THRGUGH 2 SEPARATE DISTRICT COURT PROCEEDING.
YOU MUST BO IT THERE. I CANNOT RESOLVE THAT
FOR YCOU. I CANNOT HELP YOU ON THAT, AND SO, I'
MUOST TAKE THAT ORDER AS IT STANDS. IT IS XIND
OF SAUCE FCR THE GOOSE, SAUCE FOR THE GANDER.
HE TRIED TO ARGUE A SIMILAR THING WHEN T WAS
ARGUING ABOUT LIQUIDATION VERSUS
REHABILITATION, AND I TOLD HIM THEN, YES, YOU
MAY GO LIQUIDATE, BUT I HAVE TO GO BY WHAT WE
HAVE, AND WHAT THE ORDER I35, AND I HAVE TO
APPLY THIS CORDER, EVEX IF YOU BELIEVE, MAYBE
PROPERLY 50, MAYBE IMPROPERLY SO, IT DOES NOT
MATTER, I HAVE TO TAKE THIS ORDER, OKAY. LAWS
CHANGE, ORDERS CHANGE ALL THE TIME. THE
SUPREME COURT CHANGES ITS MIND ON THINGS WHEN
THEY REINVESTIGATE IT LATER AND THEY SAY, OKAY,
NOW WE ARE GOING TO SAY WE ARE NOT GOING TO

HAVE SEPARATE BUT EQUAL EDUCATION ANYMORE, THAT
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IS NOT RIGHT, OKAY, WHERE AT ONE TIME THAT WAS
LAW. SO, ALL THE COURTS HAD TO LIVE BY WHAT IT
WAS AT THAT TIME OUNTIL IT GOT CHANGED WITH
BROWN. HERE, YES, THIS TEING MAY BE ATTACKED,
THIS ORDER MAY BE ATTACKED, CHANGED, AMENDED,
WHATEVER, BUT IT HAD NOT BEEN YET, SC I MUST
APPLY THIS AS IT IS WRITTEN. THAT IS MY
CONCERK,

MR. CLARK: WELL, YOUR HONOR, IN LIGHT OF
THAT THEN, WOULD THE COURT ENTERTAIN A STAY OF
THIS PROCEEDTING SO THAT WE CAN PURSUE A
COLLATERAL ATTACK ON THAT ORDER?

THE COURT: WNOT AT THIS TIME. WE ARE
ALREADY IN THE MIDDLE OF THE HEARING ON THIS
MATTER. I AM NOT GOING TO STAY THIS FOR YOU TO
GO TO JUDGE JOHNSON AND HOPEFULLY GET HIM TO
CHANGE IT, AND THEN WE COM® BACK HERE SIX
MONTHS LATER WHEN HE DOES NOT CHANGE IT, YOU
KNOW.

MR. CLARK: I APPRECIATE THAT, YOUR HONOR.
QUR CONTENTION REMATNS THE SAME.

THE COURT: BDECAUSE AT THE END OF THE DAY,
AT THE END OF THE DAY, IF L RULE IN FAVOR OF
THE COMMISSICHER, YOU STILL HAVE THAT OPTION
LATER, DON'T YOU? S0, IT IS NOT A HARM TO YOU
TO GO FORWARD WITH TEIS TODAY AND DENY THE
STAY. NOW, HE IS THE ONE THAT, IF I RULE IN
FAVOR OF YOU AND LET YOU OUT, OUGHT TO BE
SAEYING, WOULD YOU STAY THE EFFECT OF THE ORDER
ALLOWING THEM OUT SO THAT WE CAN GO CLARIFY.

MR. CLARK: I APPRECIATE IT. YOUR HONOR,

IT IS THE INTERPRETATLON --
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THE COURT: SO, WHAT I AM SAYING is, IT IS
JUST HOT PREJUDICIAL FOR ME TO DENY YOUR STAY.

MR. CLARK: RIGHT. I UNDERSTAND, YOUR
HONOR. WHERE WE ARE, YOUR HONOR, IS AN
EXPANSIVE AUTHORITY. I MEAN, IT IS SOMETHING
THAT 1§ NOT CONTATNED WITHIN THE AUTHORITY
GRANTED BY LAW TO THEM, SO WE DO NOT BELIEVE
THAT IT DOES APPLY, BY EXTENDING THIS TO ALL
LITIGATION. THAT NEEDS TO BE WEIGHED AGATNST
THE ARBITRATION CLAUSE STILL. IN THAT CASE,
THE ARBITRATION CLAUSE PROVISION IS A MANDATORY
PROVISTON THAT SAYS IT IS SUBJECT ONLY TO
EXCEPTIONS FOR LAW AND EQUITY. THERE IS NO LAW
THAT REALLY AUTBORIZES THE ELIMINATION OR THE
IGNORING THE ARBITRATION CLAUSE.

THE COURT: ALL RIGHT. HERE IS MY
CONCERN. IT IS BMONG MANY, AND, YES, I GAVE
EIM 3 HARD TIME, SO I GUESS IT IS OKAY FOR ME
TO GIVE YOU A HARD TIME TOO, RIGHT?

MR. CLARK: ABSOLUTELY,

THE COURT: IF WD HAVE IN LOUISIANA LAW A
MANDATORY VENUE PROVISION UNDER 22:2004, DO NOT
EVEN WORRY ABOUT 257 (F), AND THE WHOLE QUESTION
OF WHETHER LIQUIDATION -- IT SAYS "AND
LIQUIDATION, " AS OPPOSED TO, "OR LIQUIDATION."
IF WE GO JUST TO 2004(C), SHALL BE HERE, WHICE
MEANS THAT SHOULD OVERRIDE -- THE PUBLIC POLICY
BEHIND THIS SHOULD OVERRIDE AN ARBITRATION
CIAUSE, SHOULDN'T IT? YOU SAY, NO.

MR. CLARK: AND I WILL EXPLAIN WHY.

2004, FIRST SENTENCE, AN ACTION UNDER THIS

CHAPTER. THIS IS A CHAPTER THAT PERTAINS TO
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REHABILITATION, LIQUIDATION AND CONSERQATION.
IT IS NOT B CHAPTER THAT DFALS SPECIFICALLY
WITH THE RESOLUTION OF ADVERSARIAIL DISPUTES
ARTSING FROM THE COMMISSIONER ASSUMING THE
FOSITION OF REHABILITATOR AND STEPPIXNG INTO TRE
SHéES OF THE COMPANY.

THE COURT: OH, BUT THE AUTHORITY I3 GIVEN
TO THE COMMISSIONER THROUGH THE REHABILITATION
ORDER. &G, YES, IT FALLS WITHIN THE
REHARILITATION., ABSOLUTELY.

MR. CLARK: WE ARE NOT IN THE
REEABILITATION 3UIT, YOUR HONOR.

THE COURT: IT FALLS WITHIN THEIR
AUTHORITY TO HANDLE THESE MATTERS UNDER OUR
REHARILITATION, CONSERVATORSHIP, AND
LIQUEDATION STATUTES.

MR, CLARK: CORRECT, YOUR HONCR.

THE COURT: SO, YES, YQUR DISPUTE WITH
L.A.H.C. DOES FALL WITBIN THIS, BRECRUSE
L.A.H.C. IS THAT ENTITY THAT THE COMMISSIONER,
THROUGH THE REHABILITATION CRDER, HAS AUTHORITY
TO ASSUME THE RIGHTS AND OBLIGATIONS OF.

MR, CLARK: 1 AGREE, I DID NOT MEAK TO
INDICATE ¥¥ THE REPLY THAT I DID NOT AGREE THAT
IT BACKED THE AUTHORITY TO STEP INTO THE SHOES
OR TO PURSUE CERTAIN CiAIMS. I WAS
SPECIFICALLY REFERENCING TC THIS VENUE
PROVISICN IN 2004 WHICH SAYS, AN ACTION UNDER
THIS CHAPTER. ACTIONS UNDER THIS CHAPTER IS TO
PLACE COMPANIES INTO LIQUIDATION,
REHABILITATION, CONSERVATION, ET CETERA; NOT TC

PURSUE CLAIMS THAT THEEY FIND IN THE COURT.
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THIS CLAUSE, SECTION 2004 DEALS ONLY WITH
THE VENUE FOR THOSE PROCEEDINGS. THEY:CAN GO
CEASE COMPANIES OR INDIVIDUALS WHEREVER THEY
WANT. AS YOU SEE, IF YOU ICOK UNDER
PARAGRAPH-B, THERE IS A PREDICATE THERE FOR
25 PERCENT OF TS POLICYHOLDERS AND WHERE THEY
RESIDE,

THE COURT: YES, BUT IT TALKS ABOUT IN THE
PARISH. WHAT IS THE ONLY STATE THAT HAS
PARISHES? US.

MR. CLARK: WHAT I MEANT THOUGH, YOUR
HONOR, WAS, IT IS DRIVEN BY NATURE OF WHERE ARE
THE INTERESTS HELD TO PURSUE AN ORDER OF
LIQUIDATION AND REHABILITATION, NOT TO PURSUE A
BUSINESS CLAIM.

THE COURT: I UNDERSTAND WHAT YOU ARE
TRYTING TO ARGUZ. YOU ARE SAYING THIS IS NOT —
YOUR ACTION, WHERE THEY ARE CHASING CLAIMS TO
OBTAIN FUNDS FOR THE HEALTHY REHABILITATION OF
THIS IN ORDER TC ENABLE THAT TO OCCUR DOES NOT
FALT, UNDER THAT CHADTER. IT FALLS UNDER
GENERAL CONTRACT OR TORT LAW.

MR. CLARK: EXACTLY, AND IN THAT CASE, THE
ARBTITRATION CLAUSE -~ EXCUSE ME, THE
ARBITRATION PROVISION RECOGNITION AND 2:4201
SHOULD CONTROL THIS.

THE COURE: OKAY. THANKS.

MR. CLARK: THANK YOU, YOUR HONOR.

THE COURT: I THINK YOU AND I JUST HAVE TO
AGREE TC DISAGREE, AND UNFORTUNATELY, THE
DISAGREEMENT AMONG US GOES AGAINST YOU.

THE DISPUTE VERY DEFINITELY PRESENTS A
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NOVEL QUESTION, WHETHER THE COMMISSIONER.AS THE
REHABILITATCR IS EQUALLY BOUND TO THE TERMS OF
THE AGREEMENT ENTERED INTO BY THE TNSOLVEKRT
INSURER THAT HAS BEEN PLACED IM ITS CHARGE. IN
THTS CASE, THE PLAINTIFF*S CLAIMS AT LEAST IN
PART ARISE QUT OF HIS CONTRACTURAL OBLIGATIONS
SET FORTH IN A CONSULTING SERVICES AGREEMENT.
THE PLAINTIFF HAS SET FORTH SEVERAL ARGUMENTS
ATTEMPTING TO EXCULPATE HIM FROM ARBITRATING IN
NEW YORK; ECWEVER, HIS ONLY PUBLIC POLICY
ARGUMENT FRANKLY IS VERY SUCCESSFUL IN DOING
S0, THE PUBLIC POLICY CONSIDERATIONS
IMPLTCATED HERE ARE OVERWHELMINGLY IN FAVOR OF
THE PLAINTIFF. AS A REHABILITATOR, THE
COMMISSIOKER HAS AN OVERRIDING DUTY TO PROTECT
OUR PUBLIC. AS NOTED IN THE LEBLANC VERSUS
BERNARD -— THE COMMISSIONER'S OFFICE IS BECAGSE
THE INSURANCE INDUSTRY IS, QUOTE, AFFECTED WITH
THE PUBLIC INTEREST.

LOUISTIAXA R.S. 22:2, ANY DOUTIES IMPOSED
UPON THAT OFFICE THEREFQRE MUST BE PERFCRMED
WITH THE PURBLIC INTEREST FOREMOST IN ITS MIND.
FOR THIS REASON THE COMMISSIONER AS
REHABILITATOR DOES NOT MERELY STAND IN THE
SHOES OF L.A.H.C. DONELON'S DUTIES OWED UNDER
THE R.L.C. ARE MUCH MORE EXPANSIVE AND EXTENDS
NOT ONLY TO L.A.H.C., BUT ALSO TO THE CITIZENS
CF LOUISIAWA. 17T IS IMAGINABLE THAT MANY
DOMESTIC INSURANCE COMPANIES' LOCATIONS WITHIN
THE STATE HAVE ENTERED INTO AGREEMENTS WITH

THIRD PARTIES THAT CONTAINS ARBITRATION OR
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FORUM SELECTION CLAUSES, AND IT WOULD BE ABSURD
TO REQUIRE DONELON TO LITIGATE ANY DISPUTE
ARISING OUT CF THESE AGREEMENTS ALL OVER THE
U.5. NOT ONLY WOULD IT STRAIN THE FINARCIAL
RESOURCES OF THE STATE, BUT IT WOULD ALSO
CDQPROMISE DONELON'S ABILITY TO EFFECTIVELY
EXECUTE HIS STATUTORY RESPONSIBILITIES AS
REHABTLITATOR. THUS, WHILE LOUISTANA'S PUBLIC
INTEREST IN ENFORCING ARBITRATION AGREEMENTS IS
STRONG, DONELON'S DUTY TO THE PUBLIC IS
STRONGER -

IT SHOULD BE NOTED THAT MILLIMAN ENTERED
INTC AN AGREEMENT WITH THE LOUISIANA INSURABNCE
COMPANY. IT IS CERTAINLY FORESEEABLE THAT
SHOULD L.A_H_C. GO UNDER, IT WOULD BE SUBJECT
TO A TAKEQVER BY THE INQURANCE COMMISSION,
MILLIMAK ARGUES THAT LOUISIANA R.S. 22:2004 I3
PERMISSIVE AND THEREFORE ALLOWS FOR
ARBTTRATTION. HOWEVER, LOUISIANA R.S. 22:2004
READ IN PART MATERIA WITH 22:257 QF THE H.M.O.
ACT SUGGESTS OTHERWISE. ALTHOUGH THE
COMMISSIONER MAY CHOOSE THE VENUE IN WHICH TO
BRING THIS ACTION, THE ACTION MUST NONETHELESS
BE BROUGHT IN A LOUISIANA STATE COURT. IT
WOULD NOT MAKE SENSE I'OR THE LEGISLATURE TO
RESTRICT JURISDICTION TO LOUISIANA ONLY FOR
LIQUIDATION ACTIONS WHILE ALLOWING
REHABILITATION ACTIONS TO BE LITIGATED ANYQHERE
IN THE UNITED STATES.

KEXT, LOUISIANA R.S. 9:4201 OF THE
LOUISTANA BINDING ARBITRATION LAW PROVIDES THAT

BRBITRATION AGREEMENTS ARE ENFORCEAELE SAVE
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UPON SUCH GROUNDS AS EXIST AT LAW OR IN EQUITY.
N THIS CASE THERE ARE GROUNDS THAT EXIST AT
LAW, AND PUBLIC POLICY CONCERMS WHICH FALL
WITHIN THAT STATOTE AS THE EXCEPTION TO A
BINDING ARBITRATION REQUIREMENT. FURTHER, TiHE
REHABILITATION ORDER S5PECIFICALLY EXCLUDES THE
ABILITY TO ADJUDICATE ANY ISSUE IN ANY OTHER
VENUE OTHER THAN THIS.

50, I HAVE TO DENY THE EXCEPTION OF LACK
OF SUBJECT MATTER JURISDICTION, AND COSTS
ASSESSED FOR THIS HEARING ONLY AGAINST
MILLIMAN.

NEXT WOULD BE IMPROPER VENUE BY BUCK
CONSULTANTS, L.L.C. I WONDER HOW THAT IS GOING
TO GO. GO AHEAD.

MR. BROWN: YOSR EONOR, T WOULD BEGIN BY
POINTING OUGT THAT THERE IS A DISTINCTION
BETWEEN ARBITRATION ANWD FORUM SELECTION.

THE COURT: THERE SURE IS.

MR, BROWN: JAMES BROWN REFRESENTING BUCK
CONSULTANTS. THE REHABILITATION ORDER --—

THE COURT: I AM SORRY, LET ME INTERRUPT
YOU. MR. CULLENS, AS YOU WON THAT, WOULD YQU
PO THE ORDER ON THAT EXCEPTION OF LACK OF
SUBJECT MATTER JURISDECTION, PLEASE?

MR. CULLENS: YES, YOUR HONOR.

THE COURT: MAKE SURE UNDER 9.5 ¥YOU
PROVIDE IT TO OPPOSING COUNSEL AT LEAST FIVE
DAYS PRIOR TO SUBMITTING IT TO ME. TIME FCR
THE CLOCK TO START FOR YOUR POST-HEARING
RELIEF; IN TEIS CASE IT WOULD BE A WRIT, WCULD

BE THE DAY AFTER MY SECRETARY, WHC IS A DEPUTY

£8th JUDICIAL DISTRICT COURT

54

252




o Lot

CLERK OF COURT, PLACES THE ORDER IN THE MAIL.
IT WILL BE SIGNIFIED BY A CERTIFICATE ON THE
FACE OF THE ORDER. DO NOT LOOK FOR POSTMARKS.
IT IS ON THAT CERTIFICATE, THAT DATE, OKAY.

MR. CLARK: ALL RIGRT. THANK YOU, YOUR
HONOR.

THE COURT: 1 AM SORRY, MR. BROWN, T
INTERRUPTED YOU, PLEASE, GO AHEAD.

MR. BROWN: THANK YOU, YOUR HONOR.

LOOKTNG PACK AT THE INJUNCTIVE LANGUAGE IN
THE REHABILITATION ORDER THAT YOUR HONOR WAS
CONCERNED ABCUT, IT SAYS THAT ANY AND ALL
INDIVIDUALS AND ENTITIES ARE HEREBY PERMANENTLY
ENJOINED FROM INSTITUTING AND/OR TAKING FURTHER
ACTION IN ANY SUITS, PROCEEDINGS AND SEIZURES
AGAINST L.A.H.C.

THE COURT: RIGHT. WHAT ABOUT ON PAGE 8§,
WHICH IS WHAT I QUOTED TO COUNSEL IN THE LAST
PROCEEDING WHERE IT STARTS SEMI-RESTRICTIVE,
AND THEN GETS VERY EXPANSIVE TO SAYING
INCLUDING BUT NOT LIMITED, SUITS, PROCEEDINGS
AND ALL LITIGATION?

MR. BROWN: 1% IS FURTHER ORDERED AND
DECREED THAT EXCEPT WITH THE CONCURRENCE OF THE
REHABILITATOR, ALL SUITS, PROCEEDINGS AND
SEIZURES AGAINST L.A.H.C. AND/OR ITS MEMBERS
INCLUDING BUT NOT LIMITED TO. THE ™INCLUDED
BOT NOT LIMITED TO" MODIFIES THE BEGINNING
LANGUAGE OF SUTTS, PROCEEDINGS AGAINST L.A.H.C.
S0, WHAT T AM SUBMITTING TO YOUR HONOR IS THAT
THE ORDER OF REHABILITATION IS DESIGNED AS A

SHIELD TO PREVENT OFFENSIVE LITIGATION AGAINST
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THE INSURANCE COMPANY OR ITS RECEIVERSHIP. WE
HAVE NOT, MY CLIENT BUCK HAS NOT SUED ANYBODY.
MY CLIENT RUCK HAS NOT BROUGHT A PROCEEDING
AGATINST THE REHABILITATOR. ALL OF THESE
INJUNCTIVE PROCEEDINGS BEGIN WITH THE CONCEPT
OR'NOTION THAT SOMETHING IS BEING DONE AGATNST
THE REHABILITATOR OR INSURANCE COMPANY, AND IT
ENJOINS THAT. THAT IS5 NOT WHAT WE ARE HERE
ABOUT TODAY, WE AREF NOT THE PLAINTIFF. WE ARE
THE DEFENDANT. THERE IS NOTHING IN THIS ORDER
THAT SUGGESTS THAT A REHABILITATCR SHOULD BE
PERMITTED TO TAKE UP A CONTRACT, SUE SOMEONE
PURSUANT TO A CONTRACT ON CLAIMS ARISING FROM
THE CONTRACT WHILE WANTING TC DISAVOW OR
CHERRYPICX FART OF THE CONTRACT. NOTHING IN
THE ORDER ALLOWS THAT, YQUR HONOR. NOTHING IN
THE INSURANCE CODE ALLOWS THAT. THERE I8 NO
CASE ANYWHERE THAT T HAVE FOUND THAT ALLOWS
THAT.

WE WILL TALK ABOUT THAT OHIO CASE IN A
MINUTE, AND I WOULD SUEBMIT TO YOU THAT TH=
DISSENT IS THE MUCH MORE INYELLECTUALLY HONEST
APPROACH WHICH SAYS THAT, OF COURSE THIS IS A
CASE ARISING UNDER A CONTRACT. 1IN THIS CASE,
THE REHABILITATOR QUOTES TEE SCOPE OF
UNDERTAKING IN QUR ENGAGEMENT AGREEMENT. HIS
CLATMS ARF BASED UPON THAT SCOPE OF
ONDERTAKING. IF WE HAD NOT UNDERTAKEN THOSE
OBLIGATIONS IN THE CONTRACT, HE WOULD HAVE NO
CLAIM. HIS CLAIMS OF PROFESSIONAL NEGLIGENCE
ARE BASED UPON THE SCOPE OF THE UNDERTAKING IN

THE CONTRACT, AND TO MAKE IT COMPLETELY CLEAR,
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HE SUES US FOR BREACH COF THE CONTRACT.. THAT 18
ONE OF THE COUNTS IN THE COMPLAINT. HOW CAN HE
POSSIBELY SAY THAT THIS CILATM DOES NOT ARISE
UNDER 1HE CONTRACT? IT DOES AS THE DISSENTERS
POINTED OUT EW THAT OHIO CASE. THE BREZACH OF
PRdFESSIONAL DUTY ARISES OUT OF THE CONTRACT IS
BASED UPON TEE OBLIGATIONS UNDERTAKEN IN THE
CONTRACT, BUT HERE YOU DO NOT EVEN HAVE 70
ENGAGE IN THE INTELLECTUAL GYRATIONS THAT THE
MAJORITY ENGAGED IN EERE BECAUSE HE EXPLICITLY
SUES US UNDER THE CONTRACT. THERE IS NO ASPECT
OF THIS INJUNCTIVE CRCER. THERE IS NOTHING IN
THE INSURAHWCE CODE THAT SAYS THAT THE RECEIVER
CAN DO THAT. HE CAN TAEKE UP A CONTRACT, SOE A
THIRD PARTY BASED UPON CLATMS OF THE INSURANCE
COMPANY ARISING UNDER THE CONTRACT WHILE AT THE
SAME TIME CHERRYPICKING THE CONTRACT. YOUR
HOWOR, THAT IS ALSQO COMPLETIELY ADVERSE TO
TEDERAL RECEIVERSHIP LAaW.

IF YOU LOOK AT THE ERNST & YOUNG CASE,
WHICH IS AN F.D.I.C. RECEIVERSHIP, VERY SIMILAR
TO WHAT WE HAVE IN LOUISIANA, THE COURT SATD
THERE IS NOTHING IN THE FEBERAL LIQUIDATION
LAWS APPLYING TO BANKS THAT ALLOWS A RECEIVER
TO PICK UP PARTS OF A CONTRACT BUT DISAVOW
OTHERS. HE CAN DISAVOW THE WHOLE CONTRACT. IF
THE REHABILITATOR OVER HERE WOULD LIKE TO
DISAVOW BUCK'S CONTRACT WITH THE COMPANY, WE
WOULD BE FINE WITH THAT, WE WILL GO HOME, BUT
THEY DO NOT WANT TO DO THAT, AND WHAT THE
F.D.I.C. VERSUS THE ERNST & YOUNG CASE S52YS IS

THAT NC RECEIVER CAN DO THAT. OTHER THAN THAT
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OHIC CASE, BECAUSE OF THE GYRATIONS THAT THE
MAJORITY WENT THROUGH, THERE IS NC COURT IN
THIS COUNTRY TEAT I KNOW OF THAT HAS ALLOWED A
REHABILITATOR TO DO WHAT THIS REEABRILITATOR IS
TRYING TO DO IN THIS CASE. THE INJUNCTIVE
PROVISIONS OF THE REHABILITATION ORDER ARE A
TOTAL FALSE TRATL I WOULD RESPECTFULLY SUBMIT,
YOUR AONOR. THERE IS MOTHING IN THE INSURANCE
CODE THAT ALLOWS THE REHABILITATOR TO DO THIS,

WOW, LET'S TALK ABOUT THIS EXCLUSIVE VENUE
STATUTE THAT APPLIES HOWEVER YOU WANT TO
INTERPRET IT TQ H.M.O. RECEIVERS. LET'S JUST
THINK ABOUT THAT FOR A MINUTE. THE
REHABILITATOR IN HIS BRIEFING ACKNOWLEDGES THAT
IT IS ACTUALLY A VENUE STATUTE. WHAT IT
CONTEMPLATES IS SUITS BROUGHT IN LOUISIANA. IF
A SUIT IS BROUGHT IN LOUISIANA; HOWEVER, YOU
INTERPRET IT, HOWEVER YOU INTERPRET THE
STATUTE, THE SUIT HAS TO BE BROUGHT IN THE 19TH
J.D.C. THE SUIT DOES NOT CONTEMPLATE THE
SITUATION WHERE THE REHABILITATOR WOOLD HAVE TO
SUE OUTSIDE OF LOUISIANA. TAKE, FOR EXAMPLE, A
SITUATION WEERE THE REHABILITATOR COULD NOT GET
PERSONAL JURISDICTION OVER AN QUT-OF-STATE
PARTY THAT IT WANTED TO SUE. ARE WE TO READ
THAT STATUTE AS PRECLUDING THE REHABILITATOR
FROM DOING TRAT? OF COURSE NOT.

LET'S LOOX AT POST-RECEIVERSHIP CONTRACTS.
LET'S ASSUME THE REHABILITATOR ENTERS INTG A
POST-RECEIVERSHIF CONTRACT WITH SOME
THIRD-PARTY CONSULTANT. THAT HAPPENS ALL THE

TIME., IF IT HAS AN EXCLUSIVE FORUM SELECTION
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PROVISION IN IT, ARE WE TO READ THAT AS BEING
INVALID? ARE WE TO READ THAT AS NOT SAYING
THAT THE RECEIVER IS HNOT GOING TO BE HELD TO
THAT? WELL, THE SAME APPLIES HERE. THE SAME
PRINCIPLE APPLIES HERE. WHEN THE REHABILITATOR
TAKES UP A COWNTRACT, ASSERTS CLAIMS NOT OF THE
COMMISSIONER, BUT CLAIMS OF THE INSURANCE
COMPANY, PRE-RECEIVERSHIP CLAIMS,
PRE-REHABILITATION CLAIMS ARISING UNDER THE
CONTRACT, HOW IN THE WORLD CAN HE CHERRYPLCK
THAT?

THE COURT: BUT LET ME JUST GO AHEAD AND
ASK YOU THE FIRST QUESTION I WAS GOING TO ASK
ANYWAY, AND THAT IS, WOULD THIS PARTICULAR
ACTION AGATINST YOUR CLIENT, WOULD THAT BE AN
ACTION BROUGHT BY THE COMMISSIONER IN HIS
CAPACITY AS A REHABILITATOR?

MR. BROWN: IT IS5, BUT IT IS A CLAIM OF
THE INSURANCE COMPANY THAT BELONGED TO THE
COMPARY THAT THE COMPANY COULD HAVE BROUGHT
THEORETICALLY BEFORE THE COMPANY EVER FALLED.

THE COURT: BUT IT I8 BEING BROUGHT BY THE
COMMISSIONER IN HIS CAPACITY AS REHABILITATOR,
50 WHY DOES, WHY DOES THE VENUE VERSTION IN 2004
A, B AND/OR C NOT --

MR. BROWN: THIS IS A PRE-FATLURE CLATM
THAT BELONGS TO THEE COMPANY. THEY COULD HAVE
BEEN BROUGHT BY TEE COMPANY BEFORE IT FATLED,
AND WEAT I AM SUBMITTING TO YOUR HONOR IS THAT
THIS IS A VENOE STATUTE, AS THE RECEIVER
ACENOWLEDGED IX HIS BRIEFING, AND IT APPLIES TO

LAWSUITS BROUGHT IN LOUISIANA. AS AMONGST ALL
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THE COURTS IN LOUISIANA, DEPENDING ON HOW YOU
INTERPRET TEE STATUTE AS TO WHETHER IT APPLIES

TO POST-LIQUIDATION OR PRE-LIQUIDATION CLAIMS

THE COURT: I¥ woﬁLD SEEM TO TRUMP, IT
WoﬁLD SEEM TO TRGMP THE FORUM SELECTION CLAUSE.

MR. BROWN: BUT WHAT WE ARE SAYTNG, YOUR
HONOR, IS THAT THIS IS A LAWSUIT THAT SHOULD BE
RBROUGHT OQOUTSIDE OF LOUISIANA. IF IT WERE
PROPERLY TN LOULSIANZA, I WOULD NOT QUARREL WITH
THE FACT THAT IT SHOULD BE HERE, BUT JUST AS
THTS STATUTE COULD NOT PREVENT THE
REHBEBILITATOR FROM GOING QUTSIDE OF THE STATE
IF IT HAD TO IN ORDER TO HAVE PERSCNAL
JURISDICTIOR OVER SOMEONE, SO TOO IF THE
REHABILITATOR IS REQUIRED TO GO OUT OF STATE IN
ORDER —— BECAUSE IT IS TAKING UP A CONTRACT
THAT HAS AN EXCLUSIVE FORUM SELECTION PROVISION
IN IT, SC TOO IT SHOULD BE BOUND TOQ THAT.

THE COURE: IF THE --

ME. BROWN: THIS STATUTE DOES NOT
CONTEMPLATE THE SITUATION.

THE COURT: LET ME ASK YOU THIS:

THE CLATMS TN THIS ARE THAT THE COMPANY
FOR WHICH THE COMMISSIONER HAS NOW ASSUMED .THE
ROLE OF, AND HAS BEEN ORDERED TO ASSUME THE
ROLE OF REHABILITATCR, THE HARM WAS IN THIS
STATE. THE INSURANCE COMPANY CONTRACTED WITH
YOUR CLIENT WHO IS CUT OF STATE. THEREFORE,
THEY ARE SUFFICIENT CONTACT WITH THIS STATE
THROUGE THAT TRANSACTION OF CONTRACTING FOR

THERE TO BE JUORISDICTION IN THIS STATE. WHY DO
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YOU TELL ME HE COULD NOT HAVE BROUGET iT HERE;
HE WOULD HAVE HAD TO GO THERE IF IT WAS JOST
L.A.H.C.?

MR. BROWN: BECAUSE THE LOUISIANA SUPREME
COURT IN TRE RIMKUS SHELTER CASE HAS SAID
CLEARLY THAT THE POLICY OF LOUISIANA IS TO
ENFORCE EXCLUSIVE FORUM SELECTION CLAUSES.

THEY REVERSED TEE BURDEN. IT IS HOT OUR BURDEH
TO PROVE THE REASONABLENESS OF THE CLAUSE. IT
TS THEIR BURDEN TO PROVE THE IMPROPRIETY OF THE
CLAUSE.

THE COURT: THAT IS WHAT THEIR ARGUMENT
HAS BEEN, 2ND, YES, IT IS TEETR BURDEN GF PRCOF
WHICH THEY SEEM TO BE CARRYING THROUGH THEIR
ARGUMENTS OF THE LOUISIANA LAW ON
REHABILITATION.

NOW, LET ME COMPLETE MY THOUGHT PROCESS,
JAMES, AND NOW I HAVE LOST MY THOUGHT PROCESS.
WE ARE ALL GETTING OLD, AREN'T WE?

ANYWAY, IT DOES NOT -- OUR LAW HAS A
STRONG PREFERENCE FOR ENFORCING THEM. IT DOES
NOT MANDATE THE ENFORCEMENT OF IT, OKAY. JUST
LIKE AN ARBITRATION CLAUSE, WE HAVE A STRONG
PREFERENCE FOR ENFORCING ARBITRATION CLAUSES.
IT DOES NOT MANDATE THAT THEY MUST ALWAYS BE
ENFORCED. S0, IF I HAVE A SPECIFIC LAW THAT
APPEARS VERY CLEARLY TO GO RGAINST YOUR FORUM
SELECTION CLAUSE, WHY WOULD THAT NOT ALSO BE
THE EXCEPTION TO THE STRONG PREFERENCE AFFORDED
FORUM SELEZCTION CLAUSES AND ARBITRATION
CLAUSES?

MR. BROWN: BECAUSE, YOUR HONOR, I WOULD
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RESPECTFULLY SUBMIT THERE 18 NO SUCH LAW. I
THINK I HAVE ALREADY DEMONSTRATED, OR TRIED TO,
THAT THE INJUNCTIVE ORDER DOES NOT PREVENT IT,
BECAUSE THIS APPLIES TO CLAIMS AGAINST THE
COMPANY.

THE COURT: YES, BUT, BUT 24 -- 2004({a),
WEICH FOLLOWS TEROUGH WITH THE SAME TYPE OF
ACTION, A THROUGH C, AN ACTION OF TIIS CHAPTER
BROUGHT BY THE COMMISSIOKER. THIS IS AN ACTION
BROUGHT BY THE COMMISSIONER.

MR. BROWN: YOUR HONOR, WHAT I AM SAYING
IS TEAT CONTEMPLATES SUITS THAT HAVE TO BE
BROUGHT TN LOUISIANA. IF A SUIT HAS TO BE
BROUGHT IN LOGISIANA --

THE COURT: WHERE DOES IT SAY --

MR. BROWN: -- THEN IT HAS TO BE —-

THE COURT: WHERE DOES IT SAY THAT?

MR. BROWN: YOUR HONOR, IF YOUR READING,
IF THE COURT'S READING OF THAT WERE CORRECT,
THAT WOULD MEAN THAT THAT STATUTE WOULD
PRECLUDE A LAWSUIT QOUTSIDE OF LOUISIANA IN ALL
CASES. IT DOES NOT. THE REASON IT DOES NOT IS
BECAUSE IT IS TALKING ABOUT WHAT IS HAPPENTING
IN LOUISIANA, AND IT IS DESIGNED TO GET
EVERYTHING IN LOUISTANA INTO A SINGLE COURT IF
IT IS TN LOGISIANA AND IT HAS TO BE IN COURT.
WE ARE TALKING ABOUT THINGS OUTSIDE OF
LOUISIANA.

IF THE COMMISSIONER HAS TO GO SOMEWHERE
ELSE TO SUE, AND ALL WE ARE SAYING IS THAT,
THERE IS NO LAW, THERE IS NOTHING IN THE

INSURANCE CODE, THERE IS NOTHING IN THIS
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IRJUNCTIVE ORDER THAT ALLOWS A RECEIVER OR A
REHARTLITATOR TO TAKE UP A CONTRACT, ASSERT
CLAIMS ARISING UNDER THE CONTRACT, BUT AT THE
SAME TIME DISAVOW AN EXCLUSIVE FORUM SELECTION
CLAUSE, A CLAUSE THAT THE LOUISIANA SUPREME
COURT HAS SAID SHOULD BE ENFORCED EXCERT IN
EXCEPTIONAL CIRCUMSTANCES WHERE THERE IS A
CLEAR LAW TO THE CONTRARY, AND THERE JUST IS NO
SUCH LAW IS WHAT I AM SAYING TO THE COURT.

THE COURT: T HAVE 10 SAY, MR. BROWN, YOU
ARE A WONDERFULLY PERSUASIVE ORATOR. YOU ARE A
VERY PERSUASIVE LEGAL WRITER. YOU ARE FAR
BRIGHTER THAN I AM AS WE KNOW FROM LAW SCHOOL,
BUT BE THAT AS IT MAY ——~ AS IS MR. PRILIPS -—-

MR. BROWN: THAT IS HOT THE WAY I REMEMBER

THE CCURT: AS IS MR. PHILIPS BACK THERE,
BUT ANYWAY, BE THAT AS IT MAY, I THINK YOU ARE
BENCING THE UNBMBIGUOUS LANGUAGE OF THE STATﬁTE
I8 WEAT T THINK, ORKAY. I COULD BE WRONG. I AM
SURE THE FIRST CIRCUIT OR THE SUPREME COURT
WILL TELL ME I AM WRONG, BUT WE JUST SEEM TO
HAVE A DISAGREEMENT, ALTHOUGH I HAVE TO TELL
¥0U, YOU ARE VERY PERSUASIVE. MY CONCERN IS,
THE DIRECT LANGUAGE OF IT IS, WHEN THEY FILE
CNE IN LOUISIANA, THAT THEY HAVE A RIGHT AND
JURISDICTION IN LOUISIANA TO DO IT, THIS IS
WHERE IT 5, OKAY. ONCE IT IS DONE, ONCE THEY
FILE IT, YOU CAN FORGET YOUR FORUM SELECTION
CLAUSES BECAUSE THIS STATUTE TRUMPS THEAT, OKAY.

MR. BROWH: YOUR HONOR, 1 WOULD REFER YOU

TO THE LOUISIANA FOURTH CIRCOIY'S DECISION IN
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DURR HEAVY EQUIPMENT COMPANY.

THE COURT: AM T GUIDED BY THE FOURTH
CIRCUIT? I A% GUIDED BY THE FIRST CIRCUIT. I
BAVE TO FOLLOW THE SUPREME COURT AND THE FIRST
CIRCUIT. I DO NOT HAVE TO FOLLOW THE FOURTH
CIﬁCUIT. THE FOURTE CIRCUIT HAS BEEN OVERRULED
AS MUCH AS THE FIRST CIRCUIT, THIRD CIRCUIT
MOST OF ALL, AND THE SECOND CIRCUIT. BUT I AM
JUST SAYING, MAYBE I CAN BE GUIDED BY IT, BUT I
AM NOT BOUND BY IT.

MR. BROWN: AND ALSO, THE U.S. FIFTH
CIRCUTT'S DECISION IN THE FIREMAN'S FUND CASE,
FORUOM SELECTION CLAUSES OVERRIDE OTHERWISE
APPLTICRELE VENUE STATUTES. AGAIN, I
ACKNOWLEDGE IT IS NOT SOMETHING YOU ARE BOUKD
TO, BUT I JUST --

THE COURT: RIGHT. THIS IS LOUISIANA. IT
IS NOT —— WHERE IS5 THE FIRST CIRCULT ANYWAY,
FEDERATL FIRST CIRCUIT?

MR, BROWN: FIFTH CIRCUIT. THIS WAS A
U.S. FIFTH CIRCUIT CASE ARISING QUT OF
LOUISIANA, 1IT WaS UNDER THE FEDERAL MILLER
ACT. I WILL ACENOWLEDGE THAT.

THE COURT: LET ME ASK YOU A QUESTION.
DID TEEY CERTIFY THE QUESTION TO THE SUPREME
COURT?

MR. BROWN: NO.

THE COURT: WELL, THEN I AM NOT BOUND BY
IT THEN. IF IT WOULD HAVE BEEN CERTIFIED TO
THE SUPREME COURT TO RESOLVE THAT ISSUE, I
WOULD BE, BUT I AM NOT. T THINK THIS STATUTE

TRUMPS IT, BUT I AM NOT RULING YET, BECAUSE I
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WANT TO SEE HOW WEAK HIS ARGUMENT IS 0& THE
OTHER SIDE, BECAUSE YOU HAVE GIVEN A VERY
STRONG ARGUMENT.

MR. BROWN: THANK YOU, YOUR HONOR.

AND IF COULD, I WOULD LIKE TO OFFER INTO
EViDENCE OF THE HEARING TﬁE AFFIDAVIT OF HARVEY
SOBEL, HARVEY SOBEL WITH THE ATTACHED
ENGAGEMENT AGREEMENT AND THE ADDENDUM TO THE
ENGAGEMENT AGREEMENMT. ®WE HAVE A STIPULATION,
AND THE COURT HAD PREVIOUsLY QORDERED THAT THE
AFSICAVIT WOULD BE ADMITTED SUBJECT TO THE
REHABILITATOR'S RELEVANCY OBJECTION.

MR, CULLENS: THAT IS CORRECT, YOUR HONOR.

THE COURT: I AM GOING TO ADMIT IT. THANK
YoUu. TIF YOU WILL PROVIDE THE COURT REPORTER A
COP¥.

(EXHIBIT INTRODUCED INTO EVIDENCE AS BUCK

EXHIBIT-A)

MR. BROWN: I HRVE LABELED IT EXHIBIT BUCK

THE COURT: THANK YOU, SIR.

MR. BROWN: THANK YOU, YQUR HONOR.

THE COURT; OKAY. T ASSUME THERE IS A
RESPONSE TO THAT.

DO MOT TAKE -- YOU GUYS KWOW ME WELL
ENOUGH, I MAY SOUND LIKE I AM TAKING ONE
POSITION WHEN SOMEBODY IS UP HERE, 3UT T AM TEE
DEVIL'S ADVOCATE OF ALL DEVILS' ADVOCATES OF
JUDGES. DO NOT THINK YOU ARE GOING TO WIN THIS
THING, BUDDY.

¥MR. CULLENS: YRS, S5IR, YOUR HONOR.

THE COURT: ALL RIGHT. JUMP IN.
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MR, CULLENS: JUMP IN. BEFORE I FORGET, I
WOULD LIKE TO FORMALLY OFFER AND INTRODUCE
COMMISSIONER EXHIBIT-B8, WHICH WAS ATTACHED TO
QUR OPPOSITION MEMORANDUM, WHICH IS ANOTHER
COPY OF THE REHABILITATION ORDER OF SEPTEMBER
2015.

THE COURT: 1 WILL ACCEPT IT INTO
EVIDENCE. YOUR AFFIDAVIT OF SOBEL CONTAINS THE
ENGAGEMENT LETTER AND THE ADDENDUM, RIGHT?

MR. CULLENS: YES, YOUR HONOR, IT DOES.

IT ATTACHES THE TWO —- IT IDENTIFIES THEM,
DESCRIBES THEM AND ATTACHES THEM, YES.

THE COURT: THANK YOU. YES. ANY
OBJECTION TQ THE OFFER OF THE REHABILITATION
ORDER BY THE COMMISSIONER?

MR. BROWN: NO OBJECTION FROM BUCK, YOUR
BONCR.

THE COURT: ADMIT IT. 1 DO NOT THINK YOU
HAVE TO SUBMIT INTO EVIDENCE THE FIRST
SUPPLEMENTAL, AMENDING AND RESTATED PETITION
FOR DAMAGES AND REQUEST FOR A JURY TRIAL. I
KNOW YOU ATTACEED IT AS AN EXHIBIT, BUT IT IS
PART OF THE RECORD UNDER WHICH WE ARE RBRINGING
THESE ACTIONS TODAY.

MR. CULLENS: I TEND TO AGREE, YOUR HONOR.
THEAT IS WHY éE ARE JUST SUBMITTING
COMMISSIOHNER-E, THE REHABILITATION ORDER, WHICH
IS PART GF AHOTHER COQURT PROCEEDING.

MR. BROWN: YES, YOUR HONOR. THE AMENDED
PETITION IS IN THE RECORD, AND OUR BRIEF
DIRECTS TEE COURT TO THE RELEVANT PART OF THE

PETITION. THANK YOU.
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THE COURT: VERY GOOD. THANK YOU; MR.
CULLENS,

MR. CULLEN3: YES, YOUR HONOR.

BRIEFLY, A FEW POINTS TO MR. BROWHN'S
COMPELLING ARGUMENT. HE RELIES UPON THE LOGIC
ANﬁ THE REASONING OF THE DISSENTING CPINION IN
TAYLGR, AND AS YOQUR HONOR KNOWS, IT WAS A
S5I¥-TWO OPINION, AND WE RESPECTFULLY SUGGEST
THE SIX JUDGES WHO CAREFULLY REVIEWED THE
ANALOGOUS FACTS CAME OUT ON THE RIGHT SIDE.
SPECIFICALLY, MR. BROWN SAID THAT ALL OF OQUR
CLATMS --

THE COURT: SIR, I APOLOGIZE. BEFORE YOU
START TO ARGUE, I MEANT TO TAKE A BRIEF
BATHROOM BREZK.

{OFF RECORD)

THE COURT: MR. CULLENS, YOU CAN BEGIN
AGAIN IF ¥YOU WISH.

MR. CULLENS: HNO PROBLEM, YOUR HONOR.

I BELIEVE THE FIRST POINT I WANTEDR TO MAKE
APTER WE ADMITTED THE REHABILITATION ORDER,
COMMYSSIONER EXHIBIT-B, WAE THAT THE TAYLOR
CASE, WHICH I3 INSTRUCTIVE ON THIS ISSUE A3 IT
WAS FOR THE FIRST EXCEPTION THAT YOUR HONOR HAS
ALREADY RULED ON, WAS A SIX-TC-TWO DECISTION.
50, WHEN MR. BROWN COMPLIMENTS ONE OF THE
DISSENTING JUDGES FOR HIS LOGIC AND REASONING,
I WILL JUST POIKY OUT THE OBVIOUS, THAT SIX OF
HIS COLLEAGUES ON THE OQOHIQ SUPREME COURT
DISAGREED. AND IMPORTANTLY FOR THE ARGUMENT,
ALTHOUGH BUCK LIKE MILLIMAN ATTEMPTS TO

CHARRCTERTIZE ALL OF THE RECEIVER'S CLAIMS ARE
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ARISING CUT OF THE CONTRACT, THAT SIMPLY IS NOT
THE CASE. WE HAVE ALLEGED BREACH OF CONTRACT,
BUOT WE ALSCO ALLEGE GROSS NEGLIGENCE AND
MALPRACTICE.

IN TAYLOR, THEY CONSIDERED TWO DIFFERENT
CLASSES OF CLAIMS THAT WERE BROUGHT BY THE
REHMBILITATOR, THEN THE LIQUIDATOR IN THAT
CASE; ONE FOR MALPRACTICE, ACTUARIAL
MALPRACTICE, WHICH IS THE SAME AS WE HAVE HERE,
AND ONE FCOR PREFERENCES OR AVOLDANCE CLAIMS,
WEICH ARE CLAIMS THAT ARE SOMEWHAT UNIQUE TO
ETTHER BANKRUPTCY PROCEEDINGS OR RECEIVERSHIP
PROCEEDTHRGS., THAT IS WNOT AT ISSUE HERE,
PREFERENCE OR AVOIDANCE. MALPRACTICE IS
CERTAINLY AS SPECIFICALLY ALLEGED STARTING AT
PAGE 30, PARACRAPE 104 THROUGH PAGE 35,
PARAGRAPH 127, WE HAVE LAID OUT SPECIFICALLY
THE PROFESSIONAL STANDARDS WHICH HAVE NOTHING
TC DO WITH THE WORDS OF THE CONTRACT OR THE
ENGAGEMENT LETTER IN THIS CASE THAT WE HAVE
ALLEGED BUCK VIOLATEDR IN PERFORMING THE WORK
THREY DID FOR L.A.H.C.

THE COURT: HE ARGUES HOWEVER THAT THOSE
CLATMS ARISE OUT COF THEIR CONTRACTURAL
OBLIGATIONS AKD PERFORMANCE OF THE CONTRACT,
AND THEREFORE, SHOULD BE SUBSUMED WITHIN THE
CONTRACT CLATM.

MR, CULLENS: IF WE HAD A CASE, AND
HYPOTHETTICALLY, IN ARGUING AGAINST MILLIMAH,
AND THIS IS NOT THIS CASE, BUT IF THERE WERE A
CASE WHERE ALL OF THE RECEIVER'S CLAIMS WERE

TIED TGO ANDR AROSE EXCLUSIVELY TO A CONTRACT --
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THE COURT: YOU SAID MILLIMAN; THiS I5
BUCK.

MR. CULLENS: THIS IS BUCK. THIS WAS AN
ARGUMENT THAT WAS MADE IN MILLIMAN.

THE COURT: I SEE. GO AHEAD.

MR, CULLENS: BUT THAT IS A DIFFERENT
CASE, YOUR HONOR. & CONCEIVABLE CASE WHERE
THERE WAS ONE PROVISION OF A CONTRACT, OR A
VERY SIMPLE CONTRACT WHERE THE RECEIVER WAS
ATTEMPTING TO ENFORCE THAT SPECIFIC
CONTRACTURAL PROVISION WHICH IN A SENSE FENCED
IN OR PRESCRIBED THE ENTIRE SCOPE OF THE SINGLE
EXCLUSIVE CLAIM, AND IT WAS ATTACHED TO AN
ARBITRATTON PROVESION, THEN MR. BROWN'S
ARGUMENT WOULD BE MORE COMPELLING. THAT IS
SIMPLY NOT THIS CASE. ALTHOUGH THE RECEIVER
HAS ASSERTED BREACH OF CONTRACT CLAIMS, HE HAS
ALSO ASSERTED WEGLIGENCE, GROS5 NEGLIGENCE,
NEGLIGENT MISREPRESENTATION, AND MOST
IMPCRTANTLY, PROFESSIONAL MALPRACTICE.

PROFESSIONAL NEGLIGENCE, WHICH WAS ALSO,
IT IS INSTRUCTIVE, WHICH WAS AT ISSUE 1IN THE
TAYLOR CASE, AND AS THE MAJORITY, THE SIX
MEMRERS COF THE SUPREME COURT -~

THE COURT: YES. ONE WOULD ARGUE THAT IF
PROFESSIONAL MALPRACTICE WERE SUBSUMED WITHIN
THE CONTRACT CLAIM, THEN IT WOULD HAVE A
TEN-YEAR PRESCRIPTIVE PERICD, BUT IT DOES NOT,
IT HAS A DIFFERENT PRESCRIPTIVE PERICD, SO IT
T8 CLEARLY AN IMDEPENDENT AND DIFFERENT CLAIM,
RIGHT?

MR. CULLENS: EXACTLY, YOUR HOWNOR.
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THE DUTY -~ YOU CAN ASSUME HYPOTHETICALLY
AS A PRACTICAL MATTER, THIS IS PURELY
HYPOTHETICAL BECAUSE I CBENNOT REALLY IMAGINE OF
A PROFESSICHNAL ACTUARY DOING WORK FOR TEE
TNSURANCE COMPANY OUTSIDE THE CONTEXT OF SOME
WRiTTEN AGREEMENT, BUT IF THAT DID HRAPPEN, ONCE
THEY ASSUMED THAT OBLIGATION TO DO PROFESSIONAL
ACTUARTAIL. WORK, THEY WERE PRESCRIBED BY THEIR
INDUSTRY, BY THEIR PROFESSION TO DO THAT WORK
IN COMPLIANCE WITH THOSE PRCFESSIONAL STANDARDS
EXPECTED OF A REASONRBLE ACTUARY, REGARDLESS OF
WHETHER THERE WAS A PIECE OF PAPER THAT SET
THEIR HOURLY RATE OR WHATEVER IT DID. THE
CONTRACT AT ISSUE HERE DCOES NOT PRESCRIBE, OR
DOES NOT FENCE IN ALL OF THE CLATMS THAT HAVE
BEEN ASSERTED.

AND AS THE MAJCORITY IN TAYLOR HELD AS PART
OF THREIR -- IT IS AT PAGE -- I HAD IT WRITTEN
DOWN, YOUR HONOR. PAGE 124 OF THE REPORTED
PAYLOR CASE, QUOTE, FOR ALL OF THESE REASONS,
THE MALPRACTICE CLAIM DOES NOT ARISE FROM THE
ENGAGEMENT LETTER THAT CONTAINS THE ARBITRATION
PROVISION, AND THEREFORE, THE LIQUIDATCR IS NOT
BOUND BY IT, CLOSE QUOTE. THAT RESULT IS THE
SAME HERE. S50, THE FACT THAT WE ARE WOT PURELY
ASSERTING CONTRACT CLAIMS IS VERY IMPORTANT I
BELIEVE TO YOUR HONOR'S ANALYSIS.

AS TO MR. BROWN'S ARGUMENT THAT THEZ
REHARILITATION ORDER IS ONLY DIRECTED TC CLATMS
AGATNST THE LANGUAGE, AT LEAST OF ONE OF THE
PROVISIONS, THE LAST ORE, THIS IS ON PAGE 8 OF

EXHIBIT, WHAT HAS BEEN ADMITTED AS EXHIBIT-B,
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IT IS FURTEER ORDERED, ADJUDGED AND DECREED
THAT ANY AND ALL INDIVIDUALS AND ENTITIES SHALL
BE AND HEREBY RRE PERMANENTLY ENJOINED FROM
INTERFERING WITH THESE PROCEEDINGS OR WITH THE
REHABILITATOR'S POSSESSION AND CONTROL. THAT
IS'VERY, AS YOUR HONOR HAS POINTED OUT,
EXPANSIVE LANGUAGE. IT I8 NOT ABOUT AGAINST.
IT I5 KOTHING ABOUT WHO BRINGS IT. THIS IS8
ABCUT THE CRDERLY DISPOSITION OF THE
RECEIVERSHIZ'S ESTATE, AND LOUISIANA'S STRONG
ITNTEREST IN‘DOING IT. AND THAT SPECIFIC ORDER
IN THE REHABILITATION ORDER WAS MADE WITHIN THE
SCCPE OF RAUTHORITY OF TITLE 22:2006 REGARDING
INJUNCTION WHICH GIVES THAT RECEIVERSHIP COURT
THE POWBR TO, QUOTE, ISSUE SUCH OTHER
INJUNCTICNS OR ENTER SUCH OTHER CRDERS AS MAY
BE DEEMED NECESSARY TO PREVENT INTERFERENCE
WITH THE PROCEEDINGS.

JUST AS WAS THE CASE WITH MILLIMAN, AN
ARBITRATION FORCING THE COMMISSIONER TO GO
SOMEWHERE ELSE TO SPLIT THESE CAUSES OF ACTION,
TO SPLIT THESE CLAIMS UP, ARBITRATE IT IN
ANOTHER VENUE, FORUM SELECTION CLAUSE LIKE THE
ONE IN BUCK®'S CCHNTRACT, WHICH CERTATINLY
INTERFERE WITH TEESE PROCEEDINGS, IS IN
VIOLATION OF THE EXPRESSED TERMS OF THE
REHABILITATION ORDER, AND WE WOULD RESPECTFULLY
SUGGEST T¢ YOU IS IN VIOLATION OF NOT ONLY
LOUISIANA'S STRONG PUBLIC PQOLICY, BUT POSITIVE
LAW.

THE SHELTER CASE THAT BUCK RELIES ON

FATRLY HEAVILY IN THEIR REPLY MEMO IS5 A
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LOUISIANA SUPREME COURT CASE THAT DID éECOGNIZE
THAT AS A GENERAL PROPOSITION, FORUM SELECTION
CLAUSES ARE TQ BE GIVEN EFFECT. IT I3 JOST
SIMPLY FACTUALLY *INAPPOSITE. IT DID NOT
INVOLVE AN INSOLVENT INSURANCE COMPANY. IT DID
NOf INVOLVE TRYING TO ENFORCE A FORUM SELECTION
CLAUSE AGAIKST A NON-SIGNATORY TO THAT
CONTRACT. IT DID NOT EVEN CITE MUCH LESS
CONTEMPLATE HOW THIS COURT I8 SUPPOSED TO
BALANCE THE ALREADY COMPELLING AND STRONG STATE
INTEREST AS MANIFESTED IN QUR LAWS GIVEN TO THE
COMMISSIONER OF INSURANCE TO PROTECT THE PUBLIC
WELFARE WHEN AN INSURANCE COMPANY GOES
INSOLVENT AS WAS CERTAINLY THE CASE IN L.A.H.C.
8C, SHELTER, PEREAPS IN A DIFFERENT CASE IS
COMPELLING. IT IS5 NOT, IT IS NOT VERY
INSTRUCTIVE GIVEN ¥HE FACTS OF THIS PARTICULAR
CASE, YOUR HONCR.

BAPPY TO ANSWER ANY QUESTIONS, BUT I
BELIEVE WE HAVE DISCOVERED IT FOR THE SAME
REASONS OR SIMILAR REASONG THAT WE ARGUEZD ABOUT
THIS MORNING IN OPPOSITION TO MILLIMAN'S
EXCEPTION. WE BELIEVE THAT THE LAW AND TEE
FACTS AND THE CONSIDERATION OF LOUISTIANA PUBLIC
POLICY, EVEN MORE OVERWHAELMINGLY AND STRONGLY
SUPPCRT YOUR HONOR DENYING BUCK'S EXCEPTION.

THE COURT: MR. BROWN, ANY REPLY?

MR. BROWN: YES, YOUR HONOR. JUST
BRIEFLY.

IN THE SHELTER CASE, THE STATE'S INTEREST
IS E¥XFRESSED JUST ABOUT AS CLEARLY AS IT CAN

BE. FORUM SELECTION CLAUSES PROMOTE COMMERCE,
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THEY MAKE IT POSEIBLE FOR OUT“OF—STATE-
COMPANIES TO CONTRACT BUSINESS IN LOUIGSIANA.

THE COURT: S0, Y0U DO NOT LIKE, YOU DO
NOT LIKE THE DISSENT IN SHELTER, DO ¥YOU? ¥YOU
DO NOT THINK A DISSENT Iﬁ SHELTER I35 SOMETHING
THAT I SHOULD LOCQK AT, BUT I SHOULD LOOCK AT THE
DISSENT IN TAYLOR?

MR. BROWM: WELL, YOUR HOROR, THAT IS
BECAUSE WITE RESPECT TO —- THE LOUISIANA
SUPREME COURT'S DECISION I8 CONTROLLING TO THE
EXTENT IT APPLIES. THAT IS5 THE LAW OF
LOUISIANA, 50 WITH DUE RESPECT TO THE
DISSENTERS —-

THE COURT: 1 THINK THERE WAS ONE. I
THINK IT WAS JUSTICE VICTORY,

MR. BROWNM: WITH DUE RESPECT TO JUSTICE
VICTORY, THE MAJORITY OPINICON IS THE LAW OF
LOUILSIANA. THE COURT I8 NOT BOUND TO EITHER
THE MAJORTTY OR DISSENTING OPINION FROM THE
OHIO CASE. I AM SIMPLY ARGUING T0 YOU THAT THE
DISSENTING OPINION MAKES A WHOLE LOT MORE
SENSE. I DO NOT UNDERSTAND HOW THE RECEIVER
CAN SAY THAT THESE CLATMS DO NOT ARISE OUT OF A
CONTRACT. THE PETITION QUOTES THE SCOPE OF
UNDERTAKING VEERBATIM, AND IT SAYS THAT THE
MATPRACTICE IS RBASED UPON THE NOT CARRYING OUT
THOSE UNDERTAKINGS IN ACCORDANCE WITH THE
STANDARD OF CARE.

THE COURT: RUT LET ME ASK YOU THE SAME
QUESTION OR SAME STATEMENT, GIVE YOU THE SAME
STATEMENT I GAVE TO HIM, THEY HAVE LAID OUT IN

THE AMENDED PETITION A CLAIM FOR PROFESSIONAL
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MALPRACTICE, RIGHT? AND CLAIMS KFOR
PROFESSIONAL MALPRACTICE, EVEN IF ARISING OUT
OF A CONTRACT, HAVE A DIFFEREWT PRESCRIPTIVE
PERIOD THAN THE TEN-YSAR PRESCRIPTIVE PERIOD
FOR THE CONTRACT, SO TEEY ARE RECOGNIZED AS AN
ENﬁEPENDENT CAUSE CF ACTIOHN.

MR. BROWN: YOUR HONOR, I GUESS I WOULD
DIFFER WITH YOU ON THAT.

THE LEGISLATURE DECIDED TO IMPOSE A
ONE-YEAR PRESCRIPTIVE PERIOD ON ALL CLAIMS
AGAINST LAWYERS, ARCHITECTS, WHATEVER, AND IT
SAID, HOWEVER BASED ON OR ARISING OUT OF
WHATEVER GROUND. 80, WHAT THE LEGISLATURE HAS
DONE T8 REMOVED THAT DEBATE BY IMPOSING
PRESCRIPTIVE PERIODS ON CERTAIN TYPES OF
CLAIMS, BUT IF YOU LOOK AT THE GRAND ISLE
CAMPSITE CASE AND OTHER CASES, PROFESSIONAL
MALPRACTICE CLAIMS REQUIRE PRIVITY. THEY ARE
BASED ON CONTRACT, I THINK IT WAS IN THE, AT
LEAST ONE OTHER CASE FROM LOUISIANA SUPREME
COURT TEAT PROFESSIONAL DUTIES CANNCT BE
TNVOLUNTARILY THRUST UPON PROFESSICHALS. THEY
ARISE OUT OF CONTRACT. THEY ARISE OUT QOF
ENGACEMENTS. THEY ARISE OUT OF UNDERTAKINGS,
AND IN THIS CASE THE REHABILITATOR'S CLAINS
AGAINST MY CLIENT ARE ENTTIRELY BASED UPCON THE
SCOPE OF THE UNDERTAKING IN THE ENGAGEMENT
AGREEMENT. THEY ACCUSE MY CLIENT OF
MALPRACTICE IN NOT PROPERLY SETTING PREMIUM
RATES BECAUSE THEY SAY THE SETTING OF PREMIUM
RATES WAS A PROFESSIONAL OBLIGATICHN THAT OUR

CLIENT UNDERTOOK PURSUANT TO THE CONTRACT. THE
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PROFESSIONAL NEGLIGENCE CLAIM IS BASED ON THE
CONTRACT. IT REQUIRES INTERPRETATION OF THE
CONTRACT. IF WE HAD NOT UNDERTAKEN TO SET
PREMIUM RATES, THERE WOULD BE NO PROFESSIONAL
NEGLIGENCE CLAIM. SO, HOW THEN CAN A
PR&FESSIONAL NEGLIGENCE CLAIM WNOT BE BASED ON
THE CONTRACT? IF WE HAD NOT UNDERTAKEN THE
CONTRACT TC PERFORM AN ACTUARIAL ORINION IN
2015, HOW THEN COULD THEY HAVE A CLAIM FOR
PROFESSIONAL NEGLIGENCE FOR NOT HAVING DONE
THAT PROPERLY, SO TEEY SAY? THAT MAKES NO
SENSE AS THE DISSENYERS POINTED OUT IN THE OHIO
CASE. THESE CLATMS ARISE OUT OF THE CONTRACT.
WHETHER FRAMED AS PROFESSIONAL NEGLIGENCE OR
BREACH OF CONTRACT, THEY STAND ON THE CONTRACT,
THEY FALL Ox THE CONTRACT, THEY RISE OR FALL
BASED UPON THE CONTRACT, AND ANY OTHER
ARGUMENT, YOUR HONOR, WITH ALL DUE RESPECT I
WOULD JUST 3AY IS JUST WINDOW DRESSING. ZIT
DOES HOT MAKE SENSE. IT DID NOT MAKE SENSE.

5C, WE COME BACK TO THE POINT THAT NO
COURT, NO COQURT EXCEPT THAT OHIO DECISION
PERHAPS HAS ALLOWED A REHABILITATOR TO TAKE UP
A CONTRACT, ASSERT CLAIMS ARISING OUT OF THE
CONTRACT, BUT SEEK TO CHERRYPICK AND AVOID
OTHER PRCVISIONS OF THE CONTRACT THAT HE DOES
NOT LIKE SUCH AS AW EXCLUSIVE FORUM SELECTION
CLAUSE.

NOW, YOUR HONOR, WE ARE NOT TRYING TO
INTERFERE WiTH AWYTHING. THE PROVISIONS IN THE
REHABILITATION ORDER THAT SAY THAT WE SHOULD

NOT INTERFERE, WE HAVE DONE NOTHING., WE HAVE
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NOT DONE ANYTHING TO INTERFERE WITH AN?BODY.

WE HAVE BEEN SUED. ALL WE ARE TRYING TC DC IS
HOLD THE RECEIVER TO THE CONTRACT THAT HE IS
SUING US UNDER. THAT IS NOT INTERFERING WITH
ANYTHING. THERE ARE CTHER PROVISIONS IN THE
CON&RACT. ARE WE NOT ALLOWED TO RAISE THOSE
BECAUSE IT ®OULD INTERFERE WITH THE
COMMISSIONER? FOR EXAMPLE, THERE IS A
PROVISION IN TEE CONTRACT THAT HE MAY WOT
RECOVER CONSEQUENTIAL DAMAGES. IF WE ASSERT
THAT, ARE WE INTERFERING WITH THE COMMISSIONER?
THERE IS A PROVISION THAT SAYS THAT O RECOVERY
CAN EXCEED FIVE HUNDRED THOUSAND DOLLARE. IF
WE RAISE, ARE WE TNTERFERING WITH THE
COMMISSIONER? WHERE DOES THE COMMISSIONER GET
THESE PERCEIVED ARROGATED POWERS TO DO WEATEVER
HE WANTS? HE DOES nROT HAVE THE POWER IF HE
WANTS TO BRING UP A CONTRACT AND SUE PEOPLE
UNDER IT. HE HAS GOT TO LIVE WITE THE
CONTRACT .

AND THERE TS NO CASE IN THE COUNTRY I
WOULD SUBMIT THAT SAYS OTHERWISE EXCEPT MAYBE
THAT OHID CASE, AND I WOULD REFER THE COURT TO
THE TAYLOR VERSUS ERNST & YOUNG ~- I MEAN, THE
F.D.T.C. VERSUS ERNST & YOUNG CASE WHICH IS
RIGHT ON POINT. IT ARISES QUT OF THE FAILURE
OF A BANK, AND THE COURT SAYS, WAIT A MINUTE,
RECETVER, IF YOU ARE GOING TO SUE AN ACCOUNTING
FIRM BASED UPON PROFESSIONATL MATPRACTICE, YOU
HAVE TO LIVE WITH THE ARBITRATION CLAUSE THAT
IS IN TEE CCONTRACT. IN THE RICH VERSUS CANTILO

CASE OUT OF TEXAS, VERY GOOD DECISION, AND THAT
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BY THE WAY WAS BY THE MAJORITY IN TEXAS;
HOWEVER -- I AM QUOTING, HOWEVER, FOR THE
ACTIONS ACCRUING INDEPENDENTLY OF THE
RECEIVER'S APPGINTMENT AND ARISING UNDER THE
LEGAL SERVICES AGREEMENT, THE RECEIVER,
STANDING IN THE SHOES OF SANTA FE, IS BOUND BY
THE ARBITRATION AGREEMENT TO THE SAME EXTENT
THAT SANTA FE IS BOUND. AND AGAIN, YOUR HOWOR,
T WOULD SUBMIT THERE IS NOTHING IN THE
TNSURANCE CODE THAT SAYS OTHERWISE. THERE 18
NOTHING IN THE LAW OF LOUISIANA THAT SAYS
OTHERWISE. IN FACT, THE LAW OF LOUISTANA
CONTROLLING FOR MY CASE IS THE SHELTER CASE
WHERE THE LOUISIANA SUPREME COURT COULD NOT
HAVE BEEN CLEARER, EXCLUSIVE FORUM SELECTION
CLAUSES PROMOTE COMMERCE, THEY ENCOURAGE
CONTRACTORS TO COME IN 'O THIS STATE TO DO
WORK, ITS RELIANCE UPON THAT, AND HERE THE
POLICE POWERS SHOULD NOT BE ALLOWED TO PERMIT
SOMEZONE TO VIOLATE THAT. IF THEY CAN -- WE
CANNOT EXPECT OUT-OF-STATE CONTRACTORS TO WANT
TO DO BUSINESS IN LOUTSIANA. THAT IS THE
PUBLIC POLICY OF THE FORUM. THAT IS THE
CLEARLY-STATED PUBLIC POLICY, IS THE SHELTER
CASE FROM THE LOUISIANA SUPREME COURT.
YOUR HONOR, IF T COULD TAKE ONE MORE RUN
AT THAT STATUTE, THAT 22:257(F). AGAIN, THE
RECEIVER CONCEDES THAT THAT IS A VENUE STATUTE.
HE SAYS IT IS A SPECIFIC VENUE STATUTE. THE
COURT HAS OUNIFORMILY RECOGNIZED THAT SPECTFIC
VENUE STATUTE. EXCLUSIVE VENUE STATUTES GIVE

WAY TO EXCLUSIVE FORUM SELECTICN AND
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ARBITRATION CLAUSES. NOW, I KNOW THESé
DECISIONS ARE NOT BINDING, BUT I WOULD SUBMIT
TO YOU THAT THEY REALLY MAKE THE POINT. THE
DURR EEAVY EQUIPMENT CASE FRCM THE LOUISIANA
FOURTH CIRCUIT, I KNOW IT IS NOT BINDING, BUT
THE COURT HELD PROPERLY THAT AN ARBITRATION
CLAUSE OVEREODE A STATE STATUTE PROVIDING
EXCLUSIVE JURISRICTION AND VENUE FOﬁ
CONTRACTURAL SUITS AGAINST POLITICAL
SUBDIVISIONS IN THE STATE COURT OF THE PARISH
WHERE THE CLAIM AROSE. NOW, THAT I WOULD
SUBMIT MAXES PERFECT SENSE. VENUE EXISTS FOR
THE PROTECTION OF THE PARTIES. THE STATUTE
22:257(F} EXISTS FOR THE PROTECTION OF THE
PARTIZS, BUT THOSE PROVISIONS GIVE WAY TO
CONTRACTURAL PROVISIONS THAT ARE ENFORCEABLE
ARBITRATION CLAUSES, EXCLUSIVE VENUE CLAUSES.

THE COURT: ONCE AGAIN THOUGH, YOUR
ARGUMENT SEEMS TO BE GROUNDED IN AN CPINION
THAT THE CCMMISSICHER STANDS TN THE SHOES OF
THE INSUREZR AND HAS NO FURTHER RIGHTS.

MR. BROWH: TEE COMMISSIONER STANDS IN THE
SHOES CF THE CONTRACT. WHEN HE TAKES UP A
CONTRACT AHND SUES PEOPLE UNDER A CONTRACT, HE
STANDS IN THE S5HOES OF THE CONTRACT. SO, THE
COURT NEED NOT EVEN ADDRESS THE ISSUES ABOUT,
T0 THE EXTENT HE STANDS IN THE SHOES, OR HE IS
HALFWAY IN THE SHOES, OR HIS TOES ARE IN TEE
SHOES BUT HIS HEEL IS NOT IN THE SHOES. THE
¥EDERAL COURTS HAVE DEBATED THAT IN THE
F.D,.I.C. WORLD AND THE BANKING WORLD FOR YEARS,

AND THE LOUISIANA CQURTS DEBATE IT AS WELL. 1IT
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18 JUST NOT AN 1ISSUE HERE, BECARUSE HE STANDS IN
THE CONTRACT. THAT IS THE POINT I AM MAKING.
AND AS I WAS SAYING, TEE COURTS UNIFORMILY
ALLOW ARBITRATION CLAUSES AND EXCLUSIVE FORUM
SELECTION CLAUSES TO CVERRIDE OTEERWISE
APéLICABLE STATE COURT EXCLUSIVE VENUE AND
JURISDICTION STATUTES. LOOK AT THE DURR HEAVY
EQUIPMENT CASE. LOOK AT THE IN RE: FIREMAN'S
CASE OUT OF THE U.S, FIFTH CIRCUIT. I KNOW IT
TS5 NOT BINDING, YOUR HONOR, BUT I WOULD SUBMIT
THAT ITS RATIONALE IS CORRECT, FORUM SELECTION
CLAUSES CVERRIDE OTHERWISE APPLICABLE FEDERAL
VENUE STATUTES. VENUE IS FOR THE PROTECTICN OF
THE PARTIES AND iT CAN BE OVERRIDDEN BY
AGREFMENT. IT CAN BE OVERRIDDEN BY AGREEMENT .
80, I COME BACK TOITHE POINT, YOUR HONOR,
THAT THERE iS NO LAW. THERE IS NOTHING IN THE
REHARILITATION ORDER. THERE IS NOTHING IN THE
INJUNCTIVE PROVISIONS. THERE I3 NOTHING IN THE
INSURANCE CODE THAT EVEN SUGGESTS THAT THIS
REHABILITATOR CAN COME IN HERE, SUE MY CLIENT
6N CLAIMS THAT PLAINLY ARISE UNDER A CONTRACT,
BUT DTSAVOW AND CHERRYPICK AND AVOID THE PARTS
OF THE CONTRACT HE DOES NOT LIKE. I WILL
SUBMIT TO YOU THAT THAT IS UNFAIR, I WILL
SURMIT TO YOU IT IS WRONG, AND IT VIOLATES TRE
VERY SPRONG POLICY SET FORTH BY THE LOUISIANA
SUPREME COURT JUST THREE YEARS AGO IN THIS
SHELTER CASE. FORUM SELECTION CLAUSES ARE GOOD
FOR COMMERCE, THEY ARE GOOD FOR BUSINESS. THEY
PROMOTE COMMERCE INSIDE OF LOUISIANA. THEY

PROMOTE COMPANTES T0 DO BUSINESS IN LOUISIANA,
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WHICH LORD KNOWS WE NEED, AND I WCQULD éUBMIT
THAT THAT IS THE POLICY OF THE FORUM THAT THE
COURT SHOULD APPLY, AND I APPRECIATE YOU
LISTENING TO ME, YOUR EONOR.

THE COURT: CAN I ASK YOU A QUICK
QUﬁSTION? THE CRIST CASE, BASTERN DISTRICT --

MR. BROWN: I NEED TO APOLOGIZE TO THE
COURT AROUT 'THAT.

THE COURT: WASN'T THAT OVERRULED?

MR. BROWN: YES, IT WAS.

THE COURT: YOU JUST DID NOT CATCH THAT?

MR, BROWN: WELL, I HEAR FROM MY TEAM
THERE WAS SOMETHING ABOUT THE WAY IT WAS
CONSOLIDATED THAT MESSED UP THE SHEPARD'S
REPORT, BUT WE WERE WRONG ON THAT, SO I
APOLOGIZE TO THE COURT ABOUT THAT.

THE COURT: ALL RIGHT. I JUST WANTED TO
CHECK BECAUSE THAT IS SO UNLIKE YOU. OKAY.

MR. PROWN: WE MISSED THAT ONE, AND I DO
APOLOGIZE TO THE COURT, YOUR HONOR. TEANK YOU.

THE GOURT: ALL RIGHT. I 2AM GOING TO DENY
THE EXCEPTION OF IMPROPER VENGE IN THIS. I AM
GOING TO ASSIGN AS REASONS, IN ADDITION TO WHAT
I AM ADDITIONALLY GOING TO SAY, THOSE REASONS I
GAVE WITH REGARD TO THE DENIAL OF THE SUBJECT
MATTER JURISDICTION IN THE ARBITRATIOW CASE
TEAT WAS BROUGHT BY -~ ARBITRATION CLAUSE THAT
WAS PROUGHT BY MILLIMAN. JUST LIKE THE
ARBITRATION CLAUSE ISSUE, ENFORCING THE FORUM
SELECTION CLAUSE WOULD CONTRAVERE A STRONG
PUBLIC INTEREST IN LITIGATING THIS ACTION

WITHIN THE STATE.
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THE THIRD EXCEPTION SET FORTH IN BREMEN
VERSUS ZAPATA OFFSHORE COMPANY APPLIES.
PLATINTIFF IS NOT BOUND BY THE FORUM SELECTION
CLAUSE CONTAINED IN THE ENGAGEMENT LETTER.
AGAIN, THE COMMISSION DOES NOT MERELY STAND IN
THE SHOES OF L.A.H.C.'S OBLIGATIONS OWED UNDER
THE R.L.C. ARE MUCH MORE EXPANSIVE. I
UNDERSTAND THAT BUCK'S POSITION IS THAT THEY
MAY NOT STAND IN THE SHOES OF L.A.H.C., BOT
THEY CERTATNLY STAND IN THE CONTRACT. WE JUST
HAVE A GENERAL DISAGREEMENT ON THAT.

1 DO BELIEVE WITH REGARD TO THE INSURANCE
REHABILITATION AND LIQUIDATION MATTERS, THAT
THE PUBLIC POLICY AND PROTECTION OF PUBLIC
ISSUES FOR LOUISIANA CITIZENS OUTWEIGHS THE
GENERAL RULE TEAT FORUM SELECTION CLAUSES ARE
VERY MUCH FAVORED, AND IN THIS PARTICULAR CASE,
WITH REGARD TO REHABILITATTON AND/CR
LIQUIDATION, 2004, THAT PARTICULAR SPECIFIC
VENUE PROVISION IS APPLICABLE ONCE THE
COMMISSIONER WAS MADE REHABILITATOR, AND UNDER
THIS STATUTE, HE TS AFFORDED THE RIGHT TO
CHOOSE THE VENUE IN WHICH HE WISHES TO MAINTAIN
THE ACTION. I DO NOT THINK WE HAVE TO GET INTO
THE UNIFORM INSURER'S LIQUIDATION ACT ISSUES.

BUT ANYWAY, FOR THE REASONS SET FORTH IN
THE MILLIMAN DECISION ON LACK OF SUBJECT MATTER
JURISDICTION, AS WELL AS MY ADDITIONAL COMMENTS
HERE, FOR THOSE REASONS I WILL DENY THE
EXCEPTION OF IMPROPER VENUE. COSTS FOR THIS
HEARING ASSESSED AGAINST BUCK CONSULTANTS.

¥R. COLLENS, AS YOU HAVE PREVATLED ON TEIS
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ISSUE, WOULD YOU DO THE JUDGMENT? PROVIDE IT
UNDER 9.5 TO COUNSEL FOR BUCK AT LEAST FIVE
DAYS PRIOR TO SUBMITTING IT TO ME., TIME LIMITS
FOR THE -- THE TIME CLOCK FOR SEEKING RELIEF
FROM THIS DECISICN WILL START FROM THE DAY
AFTER THE SECRETARY, WHO IS A DEPUTY CLERK OF
COURT, PLACES THE SIGNED ORDER AND/OR JUDGMENT
I8 THE MAIL. THAT WILL BE SIGNIFIED BY A
CERTIFICATION OW THE FACE OF THE JUDGMENT
ITSELF. OKAY.

MR. BROWN: THANK YOU. IN VIEW OF THE
TMPORTANCE OF THESE ISSUES, WOULD THE COURT
ENTERTAIN A MOTION FOR INTERLOCUTORY APPEAL?

THE COURT: WELL, YOU ARE ASKING FOR ——
HOW IS THIS AN APPEALABLE MATTER? THIS IS AN
TNTERROGATORY WRIT. IT WOULD NOT -- IT IS AN
INTERLOCUTORY DECISION, SO IT IS TECHNICALLY A
WRIT, ISN'T IT?

MR. BROWN: IT IS, BUT I WOULD SUBMIT THAT
TT IS ONE OF THOSE SITUATIONS WHERE IF THE CASE
GOES FORWARD LONG, AND THEN THE APPELLATE COURT
WERE TO DETERMINE AT SOME POINT THAT THESE
CIAUSES ARE ENFORCEABLE, THEN THERE COULD BE A
LOT OF WASTED TIME AND EFFORT HERE. I BAM NOT
ASKING FOR A STAY, BUT AN INTERROGATORY APPEAL
WOULD BE TREATED AS AN APPEAL AND WOULD GIVE US
A CHANCE TO HAVE THE COURT TREAT IT AS AN
ADDEAL, AND YOUR HONOR RECOGNIZED THE
TMPORTANCE OF THESE ISSUES AT THE BEGINNING OF
THE HEARING, S0 I WAS JUST GOING TO APPEAL TO
THE COURT THAT BECAUSE OF THAT, THIS WOULD SEEM

I WOULD SUGGEST TO BE THE KIND OF MATTER THAT
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WOULD BE APPROPRTATE FOR INTERLOGUTORY APPEAL,
WHETHER THE REHABYLITATOR CAN BE BOUND TO THESE
FORUM SELECTION ARBITRATION CLAUSES, PRETTY
IMPORTANT ISSUE, AND I WOULD SUBMIT WOULD BE A
PROPER GROUND FOR A CERTIFICATION OF AN
}:N'I-'ERLOCUTORY APPEAL.

THE COURT: I AM GOING TO DECLINE YOUR
KIND REQUEST AND MAINTAIN THAT IT IS AN
INTERROGATORY DECISION SUBJECT TO A WRIT,

MR, BROWN: THANK YOU, YOUR HONOR.

THE COURT: THANK YOU, SIR. ALL RIGHT,
GUYS. LET'S GO AHEAD AND RECESS UNTIL 1:30,

(OFF RECORD)

THE COURT: THIS IS THE CONTINUATION OF
OUR HEARING THAT STARTED THIS MORNING ON CASE
§51069. WE ARE UP TO THE PEREMPTORY EXCEPTION
OF PRESCRIPTION FILED BY GROUP RESOURCES, INC.,
SOMETIMES IN THIS HEARING TC BE REFERRED TO AS
G.R.I. READY TO GO FORWARD?

MR, MASON: I AM, YOUR HONOR. BRETT MASON
ON REHALF OF GROUP RESOURCES, INC,

THE COURT: JUMP IN, SIR.

MR. MASON: HOPEFULLY I WON'T BE AS
LONG-WINDED AS THE GENTLEMEN THIS MORNING.

THE COURT: WELL, I THINK I CAUSED THEM TO
BE LONG-WINDED QUITE FRANKLY. A LOT OF ISSOUES
AND THOUGHTS GOING THROUGH MY BRAIN THAT THEY
CLEARED UP FOR ME, SO HOPRFULLY YOU WILL HELP
ME, TOG.

MR. MASON: WE ARE HERE ON AN EXCEPTION OF
PRESCRIPTION, WHICH IS FOCUSED SOLELY ON THE

NEGLIGERCE CLAIMS, OR THE NEGLIGENCE
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ALLEGATIONS THAT ARE CONTAINED I¥ THE
SLAINTIFF'S FIRST SUPPLEMENTAL —--

THE COURT: YES, YOU DO NOT THINK IT IS A
CONTINUING TORT.

MR. MASON: NO, YOUR HONOR, I DO NOT.

I THINK FIRST OF ALL, ARTICLE 3492 HAS THE
LIBERATIVE PRESCRIPTION OF ONE YEAR. THE
ALLEGATIONS OF NEGLIGENCE HAVE WOT BEEN PLED TO
IDENTIFY WHAT PERIOD OF TIME THEY ARE REFERRING
0. THE FIRST CIRCUIT IN KIRBY VERSUS FIELD,
1T IS A FIRST CIRCUIT CASE, SEPTEMBER 23RD OF
2005, REQUIRES THAT FOR PRESCRIPTION PURPOSES,
THE ALLEGATIONS OF NEGLIGENCE MUST BE SPECIFIED
AS FAR AS A SPECIFIC TIME.

THE COURT: YES. THAT THE
PROPERLY~PLEADED MATERIAL ALLEGATIONS OF FACT
AS OPPOSED TO ALLEGATTONS DEFICIENT IN MATERIAL
PETAIL, CONCLUSORY FACTUAL ALLEGATIONS OR
ALLEGATIONS OF LAW, RIGHT?

MR. MASON: THAT IS CORRECT, YOUR HONOR.

THE COURT: OKAY.

MR. MASON: AND SO, IF YQU ¥AKZ A LOOK AT
PARAGRAPH 69 THROUGH 70.

THE COURT: HOLD ON A SECONB. LET ME JUST
GRAB THAT. I WANT TO MAKE ONE NOTE AND THEN I
2M GOING TO GRAB THE PETITION. THIS IS THE
AMENDED PETITION, RIGHT?

MR. MASON: CORRECT, YOUR EONCR.

PARAGRAPH 69. IT IS ON PAGE 22.
THE COURT: ALL RIGHT. T AM WITH YOU.
MR. MASON: 6.R.I. BREACHED THEIR DUTIES

AND NEGLIGENTLY FAILED TC CAUSE L.A.H.C. TO
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ACCURATELY PROCESS AND PAY HEALTH INSUéENCE
CLAIMS TN A TIMELY MANNER AT CORRECT RATES AND
AMOUNTS. THEERE IS HO TEMPORAL ALLEGATION
ASSOCIATED WITH THAT. IN OTHER WORDS, THERE I35
OBE ASSOCIATED WITH 70 OR 71, AND I POINT THESE
OUf RECAUSE THEY DO WOT INCLUDE A TIME
REFERENCE.

THE COURT: HOLD ON. I APOLOGIZE.

MR. MASON: THE REASON I POINTED THESE OUT
I8 BRECAUSE THERE IS NO TEMPORAL ALLEGATION AS
TO WHEN THESE ALLEGED BROADLY CONCLUSORY WORDED
NEGLIGENCE ALLEGATIONS OCCURRED. BECAUSE THEY
ARE CONCLUGSORY, THERE IS NO WAY FOR THE COURT
TQO TELL WHEN THE ALLEGED -- OR FOR TEE
-DEFENDANTS FOR THAT MATTER TO TELL WEHEN THE
BLLEGED NEGLIGENCE TCOK PLACE. BECAUSE THERE
IS A ONE-YEAR LIBERATIVE PRESCRIPTION PERIOD
FOR DELECTUAL ACTICNS, THEY HAD ONE YEAR WITHIN
WHICH TQ BRING NEGLIGENCE CLAIMS.

IN QPPOSITION TO QUR MOTION, THE INSURANCE
COMMISSIONER RESPONDS WITH A STATU&E THAT SAYS,
WHEN THEEY ¥ILED THE PETITION FOR
REHABILITATION, IT SUSPENDS PRESCRIPTION; IN
PARTICULAR, IT I3 22:08(B). IT SAYS,
NOTWITHSTZNDING ANY LAW TO THE CONTRARY, THE
FILING QOF THE SULT BY COMMISSIONER OF INSURANCE
SEEKING AN ORDER OF CONSERVATIONAL
REHABILITATION SHALL SUSPEND THE RURNNING OF
PRESCRIPTION AND PREEMP&ION AS TO ALL CLAIMS IN
FAVOR OF THE SUBJECT MATTER INSURER, BUT THIS
I8 THE KEY, DURING THE PENDENCY OF SUCH

PROCEEDING.
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20, TEEY FILE THEIR PETITION FOR
RECEIVERSHIP. THENTY-ONWE DAYS LATER THERE
I3 —- A PERMANENT ORDER ISSUED IN THE
PROCEEDINGS IS OVER. 50, THEY HAVE GOT A
21-DAY SUSPENSION, BUT THE ALLEGATIONS THAT
HAGE BEEN ALLEGED IN THEIR AMENDED PETITICE DO
NOT SAY THAT THEESE NEGLIGENT ACTS OCCURRED
WITHIN 21 DAYS OF THE FILING OF THE PETITION
FOR RECEIVERSHIP, AND FOR &HOSE REASONS, THE
ONE-YEAR LIBERATIVE PRESCRIPTICN APPLIES TO THE
TORT ACTIONS. ANY ALLEGATIONS IN TORT THAT HAD
NOT BEEN RAISED BY L.A.H.C. WITHIN THE 21-DAY
FERIOD HAVE PRESCRIBED. SC, WHEN THEY STEP
INTO THE SHOES OF L.A.X.C., THEY GET THE 21
DAYS, BUT THEY DG NOT GET 21 DAYS AND A YEAR OR
WHATEVER. IT IS5 NOT SUSPENDED INDEFINITELY.

IT IS VERY CLEAR THAT THIS IS A REHABILITRATION
PROCEEDING, AND THAT 'FHE SUSPENSION ONLY TAKES
PLACE FOR 21 DAYS.

THE COURT: AND THEY DEFINE THE TEMPORAL
PERICD FOR YOUR CLIENT UNDER PARAGRAPH 11 (B)
WHICE STATES FRC# APPROXIMATELY MAY 14 TO.
APPROXIMATELY MAY '16, YOU SERVED AS THIRD
PARTY -~ YOUR CLIENT SERVED AS THIRD-PARTY
ADMINISTRATOR OF L.A.H.C., AND THAT G.R.I.
CONTRACTED WITH AND DID WORK FOR L.A.H.C,.

I AM SORRY, I &UST WANT TOQ FOLLOW THROUGH
ON MY THOUGHT.

S0, GHE MUST PRESUﬁE FROM A READING QF THE
PETITION THAT IT LOOKS AS THOUGH THERE IS A

PRESCRIPTION ISSUE AS TO A GOOD BIT OF THE

=3

ACTIVITIES, RIGHT? WHEN YOU SAY THERE IS NO
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TEMPORAL ASPECT TO 692, 71 AND 72, IT REFERS
BACK TO THE T.P.A. DEFENDANTS, AND TEEREFORE —-
AND THEREIR, IT SETS FORTH THE TIMEFRAMES THAT
THE ACTIVITIES TOOK PLACE, OR PRESUMED TO HAVE
TAKEN PLACE BECAUSE THEY SET FORTH A TIME T3AT
YOU WOULD DO WORK FOR THEM. 50, AND BECAUSE
MAY 2014 TO MAY 2016, MOST OF IT REACHES -- I
AM SO SORRY, I AM TRYING TO HELP YOU -- MOST OF
IT REACHES BACK TO MORE THAN A YEAR, PLUS 21
DAYS, THEM ON THE FACE OF THE PETITION, IT
APPEARS PRESCRIBED.

MR, MASON: CORRECT, YOUR ECHNOR.

THE COURT: ALL RIGHT. I GUST WANT TO

MAKE SURE I HAVE YOUR ARGUMENT CORRECT, BECAUSE
THAT 1S WHAT I THOUGHT 7 WAS, BUT I WANTED TO
MAKE SURE. I KNOW THAT PART OF YGURIARGUMENT
WAS THAT 69, 71 BND 72 DO NOT 3ET FORTH A
TIMEFRAME WITHIN WHICH THESE ALLEGED ACTIVITIES
TAKES PLACE, BUT THEY ARE ACTUALLY DEFIWED IN
PARAGRAPH 11(B), THE TIMEFRAMES. ONE MUST -~
ONE COULD PRESUME ANYNAY THAT THEY ARE. BUT
THEN AGAIN, WE DO NOT KNOW WHAT SPECIFIC ACTS
OR THINGS THAT THEY ARE TALKING ABOUT, SO THEY
MAY HAVE ALL CCCURRED MAY 2014 AND THEY MAY
HAVE ALL OCCURRED IN MAY 2016. WE DO NOT ENOW.
ON IT FACE, MOST IF NOT ALL HAVE PRESCRIBED,
RTGHT?

MR. MASON: CORRECT, YOUR HONOR.

THE COURT: OXAY. GO AHEAD. SO, WHAT
THAT DOES IS IT SHIFTS “HE BURDEN TO THEM.

MR, MASON: CORRECT.

WITH REGARD TO THE COHTINUING TORT,
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MR. CULLENS REFERS THE COURT TO THE CLINIC OF
MONROE VERSUS RUHL. THIS IS5 A BIT DIFFERENT,
YCUR HOWOR. THAT INVOLVED RETIREMENT PLANS,
THREE OR FOUR RETIREMENT PLANS, A SUIT AGAINST
AN ACTUARY WHERE THE ACTUARY WAS USING AN
IMéROPER INTEREST RATE OVER A PERIOD OF LIKE
TEN YEARS., OUR CLIENT, G.R.I., I3 A
THIRD-PARTY ADMINISTRATCOR., WE WERE NOT SETTIRNG
TWTEREST RATES. WE WERE PROCESSING CLAIMS FOR
SHORT PERIODE OF TINME BERORE L.A.H.C. WENT INTO
RECEIVERSHIP. S0, THAT CASE DOES NOT SUPPORT
THE COWTINUING TORT AS THEY SUGGEST IT DOES.

OF PARTICHULAR IMPORTANCE IS -~- PART OF
THETR ALLEGATION IS5 THAT WE MEGLIGENTLY ENTERED
INTO THE CONTRACT. WELL, THE CONTRACT WAS
ENTERED INTO IN JULY COF 2014. CLEARLY, JULY --
ANY WEGLIGENCE THAT OCCURRED IE JULY OF 2014 IS
MORE THAN A YEAR BEFORE JULY QOF '13, AND
CERTAIVLY, TWO YEARS RBEFORE JULY OF 'l6, I
MEAN, IF YOU ARE GOING TO BUY THAT CONTINUING
TORT ARGUMENT, WE DID ¥NOT CONTINUE TO
WEGLIGENTLY ENTER INTQ THE CONTRACT OVER AND
OVER AND OVER AGAIN. WE DID ¥NOT.

AND FOR THOSE REASONS WE RESPECTFULLY URGE
THIS HONORABLE CCURT TO DISMISS THE TORT
ALLEGATIONS AGAINST G.R.I. 1IN THE ALTERNATIVE,
TO DISMISS ALL NEGLIGENCE ATLEGATIONS AGATINST
G.R.I. THAT WERE NOT ASSERTED WITHIN 21 DAYS
BEFORE THEY FILED THEIS LAWSUILT, YOUR HONOR.

THE COURT: I AM THINKING ABOUT SOMETHING
OBVIQUSLY. THE ORDER WAS SIGNED, FPERMANENT

ORDER OF REHABILITATICH AND INJUMCTIVE RELIEF
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WAS AUGUST 218T. THLY FILED FOR IT ON-
SEPTEMBER 1ST OF 2015.

MR. MASON: CORRECT.

THE COURT: ALTERNATIVELY, YOU WOULD LIKE
TO HAVE ANY TORT CLAIMS PRIOR TO SEPTEZMBER 1,
20i4 PRESCRIBED, RIGHT? OR IS IT FROM -~ WO.

MR. MASON: NO.

THE COURT: TEEY HAVE THEIR 21-DAY
SUSPENSTON, SO PRICR TO SEPTEMBER 21, 2014,
RIGHT?

MR, MASON: }O, YOUR HONOR.

THE COURT: WHY?

MR. MASON: IT WOULD ACTUALLY BE 21 DAYS
BEFORE THEY F¥ILED THIS AMENDED PETITION, OR THE
ORIGINAL —-

THE COURT: OH, THE AMENDED PETITION?

MR. MASON: WNOT THE AMENDED PETITION, BUT
THE ORIGINAL PETITICN, 21 DAYS BEFORE
LUGUST 31S8T OF '1§8, A YEAR BEFORE TIHAT. 50, 29
DAYS --

THE COURT: YOU ARE TALKING ABOUT THIS
PARTICULAR LAWSUIT AS OPPOSED TO -- YES, OKAY.

MR. MASON: CORRECT, YOUR HONOR.

THE COURY: I UNDERSTAND.

MR. MASON: 50, IT WOULD BE 21 DAYS BEFORE
AUGUST 31ST OF 2015.

THE COURT: I UNDERSTAND. THANK YOU. ¥OU
ARE RIGHT.

MR. MRSON: WITH REGARD TO THE CONTRA NON
VALENTEM THAT 1S TG BE USED IN EXCEPTIONAL
CIRCUMSTANCES. THOSE CIRCUMSTANCES DO NOT

APPLY HERE AS SET FORTH IN OUR MEMORANDUM.
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WITH RESPECT TO THE CONTIWUING TOéT
ALLEGATTIONS AS WELL, MANY OF TEE ALIEGATICNS
APPEAR TO TRY AND CAPTURE NEGLIGENCE, BUT THEY
ARE CONCLUSORY IN NATURE AND SHOULD BE
DISREGARDED AS WELL. FOR THOSE REASCNS, WE
WO&LD ASK THAT YOQU DISMISS THE NEGLIGENCE .
ALLEGATIONS AGAINST G.R.I. THANK YOU, YOUR
HOWOR.

THE COURT: THANK YOU. ARE YOU TAKING
THRIS ONE ALSO, MR. CULLENS?

MR. CULLENS: YES, YCOUR HONOR,

THE COURT: ALL RIGHT. GO AHEAD, SIR.

MR. CULLENS: BRIEFLY, YOUR HONOR, WITH
ALL DUE RESFECT, WE MATNTATN TEAT G.R.I. HAS A
FONDAMENTAL MISUNDERSTANDING AND INTERPRETATION
OF TITLE 22:2008., T THIMK IT IS IMPORTANT TO
ROTE THAT IN THEIR ORTGINAL EXCEPTION AND
MEMORANDUM IN SUPPCRT, THEY DO NOT CITE ANY
PROVISION OF THE INSURANCE CODE, INCLUDING BIT
MOST IMPORTANTLY 22:2008, WHICH HAS THE EFFECT
OF SUSPENDING PRESCRIPTION AND FREEMEPTION UPON
THE FILING OF A CONSERVATORY OR REHABILITATICON
ACTION. G.R.I. DIPp NOT FILE ANY TYPE OF —- WE
RAISED THAT ISSUE VERY SQUARELY IN CUR
QCPPOSITION MEMORANMDUM. G.R.I. DID NOT FILE A
REPLY MEMORAWDUM. QUITE CANDIDLY, THE
INTERFRETATION QFFERED TODAY IN ORAL ARGUMENT
BY G.R.I. IS HOT LOUI3IANA ILAW. 2008(B;
PROVIDEES, HNOTWITHSTAWDING ANY OTHER LAW TO THE
CONTRARY, MEANING SPECIFICALLY CIVIL CODE
-ARTICLE 3482, OR ANY 3TATUTE CR CIVIL COBE

ARTICLE THAT PRESCRIBES EITHER A PRESCRIPTIVE
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PERIOD OR A PREEMPTIVE PERIOD, QUOTE, fHE
FILING OF A SUIT BY THE COMMISSIONER OF
TNSURANCE SEZKING BN ORDER OF CONSERVATION OR
REBABILITATION SEALL SUSPEND THE RUNNING OF
PRESCRIPTION AND PREEMPTION AS TO ALL CLAIMS IN
FAQOR OF THE SUBJECT INSURER DURIMG THE
PENDERCY OF SUCH PRCCEEDING, END QUOTE. THAT
PROCEEDING, THE REHABILITATION PROCEEDING WHICE
WE TALEED ABOUT THIS MORNING IS STILL PENDING
IN FRONT OF JUDGE DON JOHNSON. IT I3 NOT A
21-DRY PERICD BY WHICH PREEMPTION OR
PRESCRIPTION IS EXTENDED JUST UNTIL AN ORDER I8
ENTERED. THERE ARE CERTAINLY NO CASES TO THAT.
I DO KOT UNDERSTAND THAT INTERPRETATICN.

THE COURT: MY QUESTION WAS, ARND I HAD A
NCTE ON THIS FOR MYSELF TC ASK YOU, WHAT DOES
THE SECOND SENTENCE OF 2008 (B) MEAN IN REGARD
TO THIS PARTICULBR MATTER BEFORE US UNDER
PRESCRIPTION OF THIS CLAIM?

MR. CULLENS: THE SECOND --

THE COURT: IT SAYS, THE FILING OF A SDIT
BY COMMISSIONER OF INSURANCE SEEKING AN ORDER
OF LIQUIDATION SHALL INTERRUPT THE RUNNING OF
PRESCRIPTICN AND PREEMPTION AS TO SUCH CLAIMS
FROM THZ DATE OF THE FILING OF SUCH PROCEEDING
FOR A PERICD OF TWO YEARS IF AN ORDER OF
LIQUIDATION IS5 GRANTED. THAT IS NOT EFFECTIVE
IN THIS CASE, RIGHT?

MR. CULLENS: &S OF THIS DATE, NO. THE
COURT-APPOIRTED RECEIVER HAS NOT SOUGHT AN
ORDER OF LIQUIDATION.

THE COURT: I CID NOT KNOW IF YOU WERE
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GOING TO TRY TO TAKE ADVANTAGE OF THAT. IF YOU
WERE, I WAS GOING TO SUGGEST THESE ARE NOT
LIQUIDATION PROCEEDINGS. OKAY.

MR. CULLENS: NO. IF, IN FACT, TOMORROW
OR NEXT WEEK THE RECEIVER FOR WHATEVER REASON
DECIDES TO ASK FOR AN ORDER OF LIQUIDATION,
WHICE IS STILL HER PREROGATIVE, AND MAY VERY
WELL BAPPEN AS A PRACTICAL MAT'TER, THE LAW
THEN, DURSUANT TO THIS STATUTE, SETS A TWO-YEAR
PERIOD WHICH PRESCRIPTION IS SUSPENDED., SO, AS
LONG AS THIS REHABILITATION PRESCRIPTION AND
PREEMPTION TS SUSPENDED INDEFINITELY AS LONG AS
wHAT REHABTLITATION PROCEEDING IS PENDING,
WHICH IS CERTAINLY THE CASE, IT IS NOT EXTENDED
FOR UNTIL AN ORDER IS ENTERED OR THE
INTERPRETATION WHICH IS NOT SUPPORTED BY A FAIR
CONSTRUCTION OF THAT LANGUAGE, OR CERTAINLY ANY
CASE LAW, AND AS AN OFFICER OF THE COURT AND
SOMEQNE WHO HAS REPRESENTED RECEIVERSHIPS AND
PRACTICES IN THIS AREA, THAT IS CERTAINLY NOT
THE INTERPRETATION AND THE APPLICATION AND
PRACTICE.

THE COURT: SO, IT IS YOUR POSITION THAT
THE PERMANENT ORDER OF REHABILITATION
TNJUNCTIVE RELIEF IS NOT THE END OF THAT
PROCEEDING? THE END OF THAT PROCEEDING WOULD
BE THE RELEASE FROM REHABILITATION OR THE
LIQUIDATION?

MR. CULLENS: IT IS EITHER WHEN AN ORDER
ISSUED, IT HAS BEEN REHABILITATED, GO BACK TO
BUSINESS AS USUAL, OR THERE 1S A WHOLE BUNCH OF

DIFFERENT —— SOME OTHER ORDER ENDS THAT
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PROCEEDING, OR IT IS8 CONVERTED TO A
LIQUIDATION, IN WHICH CASE YOU ARE ON THE
CLOCK. YOU HAVE GOT TWO YEARS NO MATTER ECW
LONG IT MIGHT TAKE TO WIND DOWN THIS --

THE COURT: YOU ZELIEVE THEY HAVE

1]

MIéINTERPRETED THAT STATUTE TO MEAN JUOST TH
ISSUANCE OF AN ORDER OF REHABILITATION ENDS
TEAT PROCESS.

MR. CULLENS: CCRRECT, YCUR HONOR.

THE COURT: IT DOES NOT, AND YOUR POSITION
Is IS THAT IT DOR3S NOT; IT IS STILL ONGOING.

MR, CULLENS: RIGHT. AS LONG AS THAT
REHABILITATION PROCEEDING IS ONGOING,
PRESCRIFYION AND PREEMPTION IS SUSPENDED
IKDEFIRITELY, AND I BRZLIEVE IT IS5 TELLING THAT
THE ARGUMENT TEAT WE JUST HEARD IN ORAL
ARGUMENT IS5 NOT CONTAINED WITHIN THE FOUR
CORNERS OF THE MEMORANDUM IN SUPPORT, AWD THERE
WAS NOT ANY REPLY OPPOSITION, AND AS AN OFFICER
OF THE COURT, CERTAINLY NOT AWARE, THERE HAS
BEEN NG CASES OR AUTHORITY CITED TO SUPPORT
THAT INTERPRETATION, AND IF THERE ARE ANY, T AM
CERTAINLY NOT AWARE OF IT. I BELIEVE IT IS
JUST A FUNDAMENTAL MISUNOERSTANDING AND
INTERPRETATION OF 22:2008.

TEE COURT: 80, YOUR POSITION AT A
MINIMUM, AND WE WILL GET INTO THE CONTINUING
TCRT ASPECT OF IT, IS AS TO ANY TORTIOUS
ACTIVITY COMPLAINED OF BY THE COMMISSIONER.
ANYTHINWNG THAT HAD ROT YET PRESCRIBED RS OF
AUGTGST 31, 2015, THE LAST DAY BEFCRE THE

FILING, RBECAUSE THE DAY OF OCCURRENCE DOES NWOT
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COUNT, THAT STILL WOULD BE RIPE, EECAUéE
IMMEDIATELY, PRESCRIPTION IS SUSPENDED AS TO
ALl OF THOSE CLAIMS. OF COURSE, WE DO HAVE
ALLEGATIONS BACK TO MAY 2014 WHICH WOULZ FALL
UNDER YCUR CONTINUING TORT THEORY, RIGHT?

- MR. CULLENS: RIGHT, AS TO THE TORT
CLAIMS.

THE COURT: AND THAT IS YOUR ARGUMENT?
THAT IS THE NUTS AND BOLTS OF YOUR ARGUMENT?

MR. CULLENS: IN ESSENCE, IEF IT WAS VIABLE
AND ALTVE AND NOT PRESCRIBED OR PEREMPTED AS OF
AUGUST 21, 2015, IT IS AS LONG AS THE
REHABILITATION PRCCEEDING IS PENDING —

THE COURT: BECAUSE THE REHABILITATION
PROCEEDING IS ONGCING BECAUSE THERE HAS NOT
BEEN 2 RESOLUTION CF THE REHABILITATION, AND
JUDGE GOHUSON STILL HAS JURISDICTION CVER TEAT
CASE, RIGHT?

MR. CULLENS: EXACTLY.

THE COURT: NOW WE BAVE TO —- IF I BUY
YOUR CASE, WHAT DO WE DO FOR THOSE FROM MAY
2014 DNTIL AUGUST 31 OF 20147

MR. CULLENS: TO THE BEXTENT THAT WE HAVE
ASSERTED PURELY TORT CLAIMS THAT ARE ROOTED IN
A ONE-YEAR PRESCRIPTION AS WE HAVE ARGUED IN
OUR MEMCRANDUM, WE BELIEVE THAT THE CONTINUING
TORT DOCTRINE APPLIED TO COMMERCIAL DISPUTES
LIKE THIS I5 DIRECTLY ON POINT.

THE COURT: DO YOU BELIEVE THAT YOUR
PLEADING PUTS THEM ON NOTICE OF A CLAIM OF A
CONTINUING TCRT? GO AHEAD.

MR. CULLEHS: YES, YOUR HONOR.
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WE HAVE SPECIFICALLY PLED CONTINU&NG TORT
IN OUR AMENDED PETITION. I BELIEVE IT IS IN
ONE OF THE CONCLUDING PARAGRAPHS. FPARAGRAFPH
135 ON PAGE 36. WE BELIEVE THEY ARE ON NOTICE
GIVEN THE NATURE A5 IS LAID FORTH IN THE RUHL
CAéE. WE CAN GET INTO DETAIL, BUT BASICALLY,
GIVEN THE NATURE OF THE SERVICES PRCVIDED BY
THE THIRD-PARTY ADMINISTRATOR, G.R.I., IT WAS
ESSENTIALLY THE D&0O'S OF THIS COMPANY, THIS
FNSURANCE COMPANY ATTEMPTED TC DELEGATE ALL
ASPECTS OF THE RUNNING OF THIS COMPANY. G.R.IL.
DID 1%, WE HAVE ALLEGED, WE BELIEVE, WITH MORE
TEAN SUGFFICIERT FACTUAL SPECIFICITY AT THIS
EARTY STAGE OF THE LITIGATION; THAT THEY DID S50
NOT JUST NEGLIGENTLY, BUT GROSS NEGLIGENTIY.
TEAT 15, ACTUARIAL SERVICES PROVIDED TO A
COMPANY FIT WITHIN THE AMBIT CF CONTINUING TORT
IN A COMMERCIAL SETTING, THESE TYPE OF DAILY
RELIANCE ON A T.P.A. TC RUN THE BUSINESS
CERTAINLY FIT SQUARELY WITHIN THE CONTINOING
TORT DOCTRINE; THEREFORE, AS WE HAVE ALLEGED
BEGINNING AT THE BEGINNING OF WHEN THEY SiARTED
SERVICES, MAY, I BELIEVE OF 2014, UNTIL THEY
ENDED, WBICH WAS ROUGHLY IN MAY OF 2016, WHICH
WAS ABOUT 10 MONTHS ATTER THE REHABILITATICH,
AFTER THE RECEIVER TOOK OVER THIS INSURANCE
COMPANY AND CONTINUED TO ALLOW G.R.I. TO TRY TO
PROCESS THESE CLAIMS UNTIL THEY WERE RELIEVED
OF THOSE DUTIES.

UNDER THE CIRCUMSTANCES, OUR ORIGINAL
COMPLATINT WAS FILED IN LATE AUGUST OF 2015, IT

WAS AMENGED IN NOVEMBER OF 2015. WE BELIEVE WE
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HAVE ALLEGED WITH SUFFICIENT SPECIFICITY TO PUT
G.R.I. 0¥ NOTICE OF THE NATURE OF OUR BREACH OF
CONTRACT CLATMS, WHICH AS YOUR HONOR KNOWS, TC
THE EXTENT THEY DO SOUND IN CONTRACT, IT IS WOT
A CNE-YEAR PRESCRIPTIVE PERIOD, IT IS A
TEﬁ—YEAR PRESCRIPTIVE PERIOD GIVEN THE TOLLING
NATURE OF THE SUSPENSION PURSUANT TO TITLE
22:2008. THERE IS QUITE FRANKLY NOT A LEGAL
BASTIS FOR THE EXCEPTION THAT WAS FILED BY
G.R.T., AND ALTHOUGH IT I8 A BIT UNUSUAL TO, IN
MY EXPERIENCE AT LEAST, TO RAISE ISSUES OR
QUESTIONS WITH A LACK OF FACTUAL SPECIFICITY IN
A PETITION PURSUANT TO AN EXCEPTION OF
PRESCRIPTION, TYPICALLY THAT IS VAGUENESS OR NO
CAUSE OF ACTION OR SOMETHING ALONG THOSE LINES.
IF YOUR HOWOR BELIEVES THAT TEERE I3
TNSOFFICIENT FACTS HERE, THE CODE OF CIVIL
PROCEDURE MBNDATES, ESPECIALLY AT THIS EARLY
STAGE ¢F THE PROCEEDING BEFORE THERE HAS BEEN
EVEN ONE ATTEMPT AT ANY SUBSTANTIVE DISCOVERY
BY DEPOSITION OR EVEN WRITTEN DISCOVERY, THAT
THE RECEIVER WOULD HAVE A REASONABLE AMOUNT OF
TIME TO AMEND TO CURE ANY DEFICIT. WE DO NHOT
BELIEVE THERE ARE ANY DEFICITS, YOUR HONOR. WE
THINK THIS IS PLED WITH ENOUGH FACTUAL
SPECIFICITY ON G.R.I.'S PART. I THINK WE EAVE
PLED OVER BY MY COGNT 56 SPECIFIC THINGS THAT
WE ALLEGE THEY DID WRONG LEADING TO THE ONE
KIND OF SENSATIONAL EXAMPLE THAT WE PLED WITH
SPECIFICITY WAS, WHEN THE RECEIVER TOOK THIS
COMPANY CGVER, THERE WERE OVER 50,000 CLAIMS

TRAT HAD NOT BEEN PROCESSED, WHICH IS KIND OF
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AN ASTOUNDING —-- THAT IS THE ESSENTIAL
OBLTGATION OF AN TNSURANCE COMPANY LIKE
L.A.H.C. WHEN A CLAIM IS PRESENTED, YOU ARE ON
A VERY TIGET TIMELINE, 30 DAYS TO PROCESS THE
CIATM, X-HUMBER CF DAYS TO PAY IT, X-NUMBER OF
Dafs TO DO THINGS. FOR THERE TO BE A CATALOG
OR AN INVENTORY OF OVER 50,000 CLAIMS 9HAT EAD
NOT BEEN PROCESSED BY EITHER C.G.I. OR G.R.I.,
T THINK THAT GIVES SOME SPECIFIC EXAMPLE OF THE
EXTENT OF THE GROSS NEGLIGENCE WHICH WE HAVE
ALLEGED. THIS WAS NOT JUST A SIMPLE, MRDE 2
FEW MISTAKES. THIS WAS A -~ WE HAVE PAINTED A
PICTURE, AND AS IS THE CASE OF A GROSSLY
TINCOMPETENT INSURANCE VENTUGRE THAT LED TO OVER
EIGHTY MILLION DOLLARS IN DAMAGES TO THE
POLICYHOLDERS, THE HEATLTHCARE PRCVIDERS WHO
RELIED UPON THEIR SERVICES, AND THE GENERAL
PUBLIC AT LARGE, AND THAT IS THE LAST POINT,
YOUR HONCR.

AGATH, ALTHOUGH IT IS A BIT UNUSUAL IN MY
EXPERIENCE TO HAVE QUESTIONS ABOUT THE FACTUAL
ALLEGATIONS THAT WERE PLED, IF YOUR HONOR HAS
ANY RESERVATIONS OF THAT AND YOU BELIEVE IT IS
REQUIRED, IF YOU CRDERED US TO AMEND, IF G.R.I.
WANTS OR NEEDS AND YOU THINK IT IS APPROPRIATE,
WE CERTAINLY -- YOU ARE UNDER THE OBLIGATION TC
GIVE US THAT OPPCRTUNITY, AND WE WILL COMPLY IF
THAT IS HOW YCUR HONOR SEES IT.

BUT JUST TO WRAP IT U2, GIVEN THEIR
FUNDAMENTAL —— GIVEN G.R.I.'S FUNDAMENTAL
MISINTERPRETATION AND UGNDERSTANDING OF 22:2008,

WE DO ROT BELIEVE THERE I3 A LEGAL BASIS FOR
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THEIR EXCEPTION OF PRESCRIPTION AT THIS TIME,
TOUR HONOR.
THE COURT: OKAY. ANY ¥OLLOW-UP?

MR, MASON: NGO, YOUR HONOR.

MR. CULLENS: IF I MAY, AS EXHIBIT, OFFER

AND INTRODUCE AS BYXRIBIT, COMMISSIONER

EXHIBIT-B, THE PETITION FOR REHABILITATION AND

INJUNCTIVE RELIEF AND RULE TO SHOW CAUSE, WHICH

WAS ATTACHED TQ CQUR OPPOSITION MEMORANDUM.
THE CQURT: ALL RIGHT. I AM GOING TO GO
AHEAD AND ADMIT THE ATTACHMENTS TO THE MOVER
AND THE OPPOSITION MEMOS FCOR PURPOSES OF THIS
HEARING. I KNOW WE HAVE THEM IN TODAY DURIHNG
CYHER PORTIONS ON DIFFERENT MATTERS, BUT FCR
THE HEARING ON THE PRESCRIPTION, I WILL ALLOW

THEM IN AS EVIDENCE.

CEAY. Z22:2008(B} STATES, HNOTWITHSTANDING

ANY LAW T0O THE CONTRARY, THE FILING OF A SUIT

BY THE COMMISSTONER OF IHSURANCE SEEKING AN

ORDER OF CONSERVATION OR REHABILITATEON, WHICH
I5 WHAT WE HAVE HERE, SHALL SUSPEND THE RUNNING
OF PRESCRIPTION AND PREEMPTION AS T0O ALL CLATMS

IN FAVOR OF THE TNSURER DURING THE PENDENCY OF

SU0CH PROCEEDING PROVIDING IT IS STILL PENDING,

IT HAS NOT BEEN RESOLVED, SO CLEARLY THE PLAIN

LANGUAGE OF 22:2008 QPERATED TO SUSPEND THER
PRESCRLIPTION ON THE DATE THAT THE FPLAINTIFF
FILED EI3 PETITION FOR REHABILITATION. TRHUS,
THE QUESTION BECOMES WHETHER G.R.I.'S ALLEGED
NEGLIGERCE CCCURRING BEFORE SEPTEMBER 2, 2015

HEAD PRESCRIBED. ACTUALLY, SEPTEMBER 1, 2014,

RATHER, THOSE ARE PRESCRIBED. I DO NOT NEED TO
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GO TO RpHL, BUT IT IS PERSUASIVE, AND i AM NOT
BOUND BY IT BECAUSE IT IS A SECOND CIRCUIT
CASE, BUT IT DOES PROVIDE -- IT HAS SOME VERY
GOOD LANGUAGE THAT 1 HAPPEN TO AGREE WITH.
ORTHOPEDIC CLINIC OF MONROE VERSUS RUHL, 786
50.2Db 323, SECOND CIRCUIT, 2001. RUBL INVOLVED
A MALPRACTICE ACTION AGATNST AN ACTUARY WHO
USED AN INCORRECT INTEREST RATE IN COMPUTING A
RETIREMERT BENEFIT. IN DETERMINING WHETHER THE
ACTUARY'S NEGLIGENCE CONSTITUTED A CONTINUING
TORT, THE COURT MADE THE FOLLOWING FINDING, AND
I AM GOING TO QUOTE, BECAUSE OF THE TYPE OF
TRANSACTION, EACH DECISION REGARDING
CONTINUATION OR TERMINATION OF THE PLAN
AFFECTED BOTE THE CONGOING PERFORMANCE OF THE
PLAN AS WELL AS ITS ULTIMATE OQUTCOME. 1IN THIS
SENSE, BAD OR UNINFORMED DECISIONS CAN
POTENTIALLY CAUSE A CONTINUING DECLINE IN
BENEFITS UNTIL PLAN TERMIMATIOW. ACCORDINGLY,
THE VERY WATURE OF THE TRANSACTION RESULTED I
THE SYNERGISM BETWEEN THE ALLEGED NEGLIGENT
ADVICE AND RESULTING DAMAGE WHICH IN OUR VIEW
CANNOT JUSTLY BE CLASSIFIED AS SEPARATE ACTS OF
NEGLIGENCE WHICH WERE TC PRODUCE DISTINCT AND
PARTICULAR DAMAGE. WE CONCLUDE THEREFORE THAT
IF PROVEN THE SERIES OF NEGLIGENT ACTS BY WYATT
IN THAT CASE WOULD HAVE CONTINUED TO COMPCUND
THEE PLAINTIFF'S DAMAGE. THE CONTINUOUS
NEGLIGENT ACTS BY THE SAME PARTY CCUPLED WITH
TEE CUMULATIVE NATURE OF THE DAMAGES MAKES THIS
CASE ANALOGOUS TO, IF NOT CLASSIFIED AS 2

CONTINUING TORT FOR WRICH PRESCRIPTION DID NOT
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BEGIN TCO RUN AT THE VERY LEAST UNTIL TéE
WYATTS' INCORRECT USE OF HIS P,.P.G.C. RATES WAS
REVEALED TO PLATNTIFF IN MARCH OF 1984. HERE
THE ALLEGATIONS SET FORTH AGAINST G.R.I. IN
PLATNTIFF'S AMENDED PETITION ARE NOT DISCREET
Acfs. THEY ALL RELATE TO G.R.I.'S ALLEGED
FAILURE TO COMPETENTLY PROCESS AND PAY CLAIMS
FOR L.A.H.C. MEMBERS. THESE ALLEGED ACTS OF
GROSS NEGLIGENCE AND NEGLIGENCE COMPOUNDED
UNTIL PLAINTIFF FILED A PETITION FOR
REHAABILITATION ON SEPTEMBER 1, 2015. THESE
ACTS COLLECTIVELY RESULTED IN THE BACKLOGS OF
APPROXIMATELY 50,000 CLAIMS, AND THUS, AT LEAST
IN PART, CAUSED A SINGLE INJURY; NAMELY, THE
FAILURE OF TEE CO-OP.

ACCORDINGLY, PLAINTIFF'S ALLEGATIONS
AGATNST G.R.I. CONSTITUTE A CONTINUING TORT;
THEREFORE, BASED UPON PARAGRAPH 11(B),
PARAGRAPHS 16 THROUGH 16, PARAGRAPHS 69, 71 AND
72, AND 139 AND 140 OF THE AMENDED PETITION,
THE DEFENDANT WAS PLACED ON SUFFICIENT NOTICE
OF THE ACTIVITIES THAT WERE IN QUESTION,
SUFFICIENT ENQUGH TO KNOW WHAT THE CLAIMS
AGATNST IT WERE, AND THAT IT WAS IN THE NATURE
OF B CONTINUING TORE. TEEREFORE, I AM GOING TO
DENY THE EXCEPTION OF PRESCRIPTION AT
DEFENDANT'S COST. MR. CULLENS, WOULD YOU DO AN
ORDZR FOR ¥E, PLEASE?

MR. CULLENS: CERTAINLY, YOUR HONCR.

THE CQURT: CO0OSTS ASSESSED FOR THIS
HEARING ARE AGAINST MOVER, G.R.I.

ONCE AGAIN, TIMEFRAME FOR SEEKING RELIEF
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FROM THIS RULING RUNS FROM THE DAY AFTER MY
SECRETARY, WHO IS A DEPUTY CLERK OF COURT,
PLACES THE SIGNED JUDGMENT IN THE MAIL. THAT
WILL BE SIGNIFIED BY A CERTIFICATE STAMPED ON
THE FRONT OF THE JUDGMENT ITSELF. MR. CULLENS,
IF YOU WILL DO THE JUDGMENT FOR ME. UNDER RULE
$.5, PLEASE WAIT FIVE DAYS BEFORE —— EXCUSE ME,
MAKE SURE THAT HE HAS IT FOR FIVE DAYS PRIOR TO
SUBMITTING IT TO ME FOR SIGNATURE.

MR, CULLENS: WILL DO, YOUR HONOR. THANK
YOUu.

MR. MASON: THANK YQOU, YOUR HONOR.

THE COURT: THANK YOU, SIR.

KOW ®EE HAVE A MOTION FOR SUMMARY JUDGMENT
THAT IS FILED BY C.G.I. TECENOLOGIES AND
SOLUTIONS, INC. I XHOW YOU MADE APPEARANCES
EARLIER, SO LET'S GO AHEAD AND MAKE APPEARANCES
FOR THIS SUMMARY JUDGMENT.

MR. PHILIPS: GOOD AFTERNOON, YOUR HONOR.
SKIP PHILIPS AND RYAN FRENCH ON BEHALF OF
MOVERS, C.G.I.

MR. CULLENS: AFTERNOON, YOUR HONOR. K JAY
CULLENS AMD JENNIFER MORQUX FOR THE PLAINTIFFE,
THE RECRIVER FOR L.A.H.C.

THE COURT: THANK YOU. THERE IS AN
OBJECTION TO ONE OF THE EXHIBITS THAT THE MOVER
ATTACHED TO HIS MEMORANDUM, AND THAT IS THE
AFFIDAVIT OF DANIEL SCOTT NEICE. I HAVE TO
TAKE UP THAT ORJECTION PRIOR TO GOING FORWARD
AND ACCEPTING ANY OTHER DOCUMENTS.

MR. PHILIPS: YOUR HONOR, MAY IT PLEASE

THE COURT, I THINK THE OBJECTION FROM THE
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Panes ——

RECEIVER TO THAT WAS THE AUTHENTICATIO& OF THE
TERMINATICH LETTER THAT WAS APPENDED TO MR.
WEICE'S AFFIDAVIT.

THE COURY: CORRECT.

- MR. PHILIPE: AND WOT THE AFFIDAVIT
ITSELF, ARD I WOULD NOTE THAT WE HAVE ALSO TH
CUR REPLY MEMORANDUM OBJECTED TO TWO PORTIONS
OF MR. BOSTICK'S AFFIDAVIT.

THE COURT: 1 AM PLEASED TO HEAR YOU SAY
THAT YOU, IN YOUR REPLY MEMORBNDUM, YOU
OBJECTED TO IT. WHY IS THAT ROT CONSIDERED A
LATE FILING?

MR. PHILIPS: YOUR HONOR, I BELIEVE TEE
REVISED -- THE REVISTIONS TO ARTICLE 968 OF THE
CODE OF CIVIL PROCEDURE DEALING WITH SUMMARY
JUDGMENT ANTICIPATED EXACTLY THIS CIRCUMSTANCE.
Tt SAYS TWC THINGS, WE DO NOT FILE SEPARATE
MOTIONS TO STRIKE ANYMORE, WE OBJECT IN OUﬁ
RESPONSIVE PLEADINGS, AND I CANMOT, AS THE
MOVER, I CANNOT FILE ANY MNEW OR ADDITIONAL
DOCUMENTS WHEN I FILED MY REPLY. SO, I HAVE NO
OTHER ALTERNATIVE BUT THEH TO RAISE MY
CBJECTION TO THE RECEIVER'S AFFIDAVIT AT THE
FIBRST OPPORTUNITY I HAVE, WHICH IS THE REPLY
MEMORANDUM .

5G, I THINK IT I3 AN AFPROPRIATE TIME TO
RAISE IT, AND I WOULD JUST 3USGEST TO THE COURT
THAT IT NEEDS TO BE RULED ON AS PART OF THIS
PROCEEDING. T DO NOT ENOW WHETHER YOU NEED TO
RULE ON IT BEFORE WE ARGUE.

THE COURT: MR. PHILIPS, PrRRHAPS YOU

MISSED THE THRIUST OF MY QUESTION TO YOU.
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MR, PHILIPS: NO DOUBT I DID, JUDGE. IF
YOU ARE ASKING ME, T MISSED --

THE COURT: THE THRUST OF MY QUESTION TG
YOU DID NOT HAVE TO DO WITH THE MAKING OF THE
OBJECTTON; IT HAD TO DO WITH THE TIMELINESS OF
THE FILING. TODAY IS THE 25TH; THE FILING WAS
ON THE 21ST.

MR. PHILIPS: FILING, YOUR HONOR, WAS DUE
FIVE DAYS BEFORE TODAY, WHICH WOULD HAVE PLACED
US LAST SONDAY, AND THE CODE SAYS EXPRESSLY
THAT YOU FILE ON THE NEXT NON-LEGAL,
NON-HOLIDAY DAY, WHICH WOULD HAVE BEEN MONDAY.
SO, WE BELIEVE IT IS TIMELY FOR THAT BASIS. I
APOLOGIZE, I DID MISS THE THRUST OF YOUR
QUESTION.

THE COURT: NO, I AGREE WITH WHAT YOU JUST
SATD. T JUST NEEDED TO -- BECAUSE ON THE FACE
OF IT, IT IS LESS THAN FIVE DAYS. IF MR.
CULLENS WOULD LIKE TO MAKE AN ISSUE OF IT, I
THINK THE CODE IS -- THE UNIFORM RULES ARE
CORRECT, HE IS CORRECT IN THAT. DO YOU HAVE
ANY OBJECTION WITH THE REPLY?

MR. CULLENS: APFTER CONFERRING WITH MY
CLIENTS, YOUR HONOR, WE HAVE NO OBJECTION OR
PROBLEM WITH THE TIMELINESS OF MR. PHILIPS'S
FILING.

THE COURT: JUST MAKING A RECORD, GUYS.
SOME LMW CLERK UP AT THE FIRST CIRCUIT IS GOING
TO LOOK AND SAY, WAIT A MINUTE. JUST TO MAKE
IT CLEAR.

MR. PHILIPS: NO, NO. THAT WAS A TOPIC OF

SOME DISCUSSION WEEN THE LAW INSTITUTE WAS
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TRYING TO REVISE THIS JUST TO MAKE IT CLEAR.

. YOUR HONOR, WE CAN ADDRESS -- FROM MY
PERSPECTIVE, I A# HAPPY TO ADDRESS THE
OBJECTICNS AND THE RESPONSE —-

THE COURT: LET'S TALK ABOUT HIS OBJECTION
FIRST, AND THEN TALK ABOUT YOUR OBJECTIONS, BUT
RIGHT NOW THE QUESTION IS, THE AFFIDAVIT AND
ATTACHMENTS, ESPECIALLY WITH REGARD AS TO THE
AGREEMENT, WHETHER NEICE CAN AUTHENTICATE IT.

MR. PHILIPS: YES, YOUR HONOR. 80, MR.
NEICE'S AFFIDAVIT, HE SETS FORTH THE BASIS FOR
HIS PERSONAL KNOWLEDGE OF THE STATEMENTS MADE
IN THE AFFIDAVIT. HE WAS ON BOARD AT C.G.I.
PRIOR TO THIS ADMINISTRATIVE SERVICES AGREEMENT
BEING IN PLACE. HE WAS ABLE TO LOCATE AND
VERIFY THE PRESENCE OF THIS TERMINATION
AGREEMENT, AND I WILL JUST REFER TO IT THAT WAY
EVEW THOUGH WE WILL BE TALKING MORE ABOUT THE
RELEASE PROVISION IN IT, BUT HE FOUND THAT IN
THE FILES OF C.G.I., AND HE SAYS, THIS IS PART
OF THE RUSINESS RECORDS OF THE COMPANY, AND
YOUR HOWOR, TO SOME EXTENT, THE OBJECTTON IS
HMOOT DECAUSE THE RECEIVER HIMSELF HAS APPENDED
THIS VERY SAME DOCUMENT TO MR. BOSTICK'S
AFFIDAVIT. ‘

THE COURT: FOR A DIFFERENT REASON.

MR, PHILIPS: FOR A DIFFERENT REASON, RBUT
IT IS IN.

THE COURT: HE IS NOT APPENDING IT FOR THE
CONTENT THEREOF; HE IS APPENDING IT TO COMPARE
DISPARATE SIGNATURES.

MR. PHILTPS: BUT HE ALSO SAYS THAT
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DOCUMENT THAT HE FOUND WAS IN THE BUSINESS
RECORDS OF THE CO-OP AFTER HE TOOK OVER AS
RECEIVER. SO, I THINK MR. NEICE'S AFFIDAVIT
PROPERLY AUTHENTTCATES THIS BOCUMENT, BUT I
THINK ANY —-

THE COURT: BUT IF NOT, THEY PUT IT
ANYWAYS, SO.

' MR. PHILIPS: ANY RESERVATION THAT THE
COURT MIGHT HAVE ABOUT WHETHER THIS IS AN
AUTHENTICATED DOCUMENT PROPERLY BEFORE THE
COURT FOR PURPOSES OF A MOTION FOR SUMMARY
JUDGMENT OUGHT TO BE ALLEVIATED BY TEE FILING
BY THE RECEIVER.

THE COURT: MR. CULLENS.

MR. CULLENS: THIS IS & BIT UNUSUAL. X
PRINE MYSELE ON NOT GETTING HUNG UP ON FORM CR
TECHNICALITIES. T LIKE TO GET TO THE SUBSTANCE
AND ISSUES. YOU DO NOT NEED TO BE A
HANDWRITING EXPERT TO SEE THAT THE SIGNATURE OF
MR. CROMER, YOU CAN HAVE LAY OPINION TESTIMONY,
IT IS NOT THE SAME,

THE COURT: YES. I THOUGHT I WAS, I
THOUGHT I WAS TOSSING YOU A PRETTY GCOD
SOFTBALL WHEN I SAID IT IS SUBMITTED FOR THE
PURPOSE OF THE SIGNATURE ON IT AS OPPOSED TO
THE CONTENT AND TRUTHFULNESS THEREOF OF THE
DOCUMENT; WHEREAS, NEICE IS BEING PLACED FOR
THE PURPOSE OF THE CONTENT AND THE TRUTH
THEREOF .

MR. CULLENS: RIGHT, AS TO THE —- MR.
NEICE IS FAMILIAR WITH THE BUSINESS

TRANSACTIONS THAT WE DO NOT HAVE THAT BUT FCR
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THE DISPARITY OF THE HANDWRITING.

. LET'S BACK UP. WE WERE NOT, THE RECEIVER
WAS NOT AWARE, GIVEN THE STATE HAS SET FORTH IN
HIS AFFIDAVIT, THE RECORDS, THE BUSINESS
RECORDS OF THIS INSURANCE COMPANY WERE A MESS.
THEY WERE MOT KEPT IN ANY TYPE OF ORDER. IT
WAS NOT EASY TO FIND, AND AS WE STATED IN OUR
OPPOSITION MEMORANDUM, WE WERE NOT AWARE OF
THIS PURPORTED LETTER OF RELEASE UNTIL WELL
INTO THIS LITIGATION. SO, WHEN WE FOUND IT, TO
BE CANDID WITH THE COURT, YES, WE FOUND IT, BUT
IT IS CLEARLY NOT THE SAME SIGNATURE, IT DOES
NOT COMPORT TO THE ONE TEEY ATTACHED TO IT.

THE WHOLE POINT OF THIS IS, YOUR HONOR, TEIS IS
TEE VERY BEGINNING OF THI5 CASE. GIVEN THE
WEIRD SIGNATURE, THE DIFFERENCE, THAT RAISES AN
ISSUE THAT NORMALLY WOULD NOT EVEN BE HERE. WE
JUST DEALT WiTH NUMEROUS CONTRACTS WHICH ARE
CENTRAL TO THIS CASE WHICH WE DID NOT TAKE ANY
TSSUE WITH. IT IS, I THINK INTERESTING AT
LEAST, SOMETHING THAT NEEDS TO BE EXPLORED THAT
NEITHER SIGNATORY MR. CROMER NOR MR. HENSERSON,
WHO ACCORDING TO OUR GOOGLE SEARCH STILL WORKS
FOR C.G.I., HE COULD HAVE EASILY AUTHENTICATED
HIS SIGNATﬁRE AND PRESUMABLY MR, CROMER'S. I
DO NOT KNOW WHY THEY DID NOT DO THAT.

MR. CROMER, HE ~-- TO GET A SETTLEMENT IN THIS
CASE, BUT HE IS5 A PARTY, HE DID NOT COME
FORWARD. WE JUST HAVE SOME RESERVATIONS, AND
WE WANTED TO PRESERVE OUR OBJECTION BECAUSE WE
DO NOT THINK, GIVEN THAT DISCREPANCY THAT IS

OBVIOUS TO THE LAY EYE, I WOULD LIKE TC TALK TO
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MR. CROMER AND OTHERS AND FIND OUT IF,IIN FACT,
THIS 1S SOMETHING THAT WAS FORMALLY AGREED TO
BY THE PARTIES BEFORE WE EVEN GET INTO THE
SUBSTANCE OF WHAT IT MIGHT MEAN.

THE COURT: WELL, I AM GOING TO OVERRULE
YOUR OBJECTION. T WILL ALLOW THE AFFIDAVIT IN,
AND TEIS INCLUDES ATTACHMERTS.

NOW, IT IS5 MY UNDERSTANDING, SIR, THAT YOU
DO HAVE OBJECTIONS 10 TWQ I THINK OF THEIRS.

MR, PHILIPS: YOUR HONOR, WE DID IN OUR
REPLY MEMO OBJECT TO TWO STATEMENTS IN THE
AFFIDAVIT OF MR. BOSTICK, AND THE AFFIDAVIT OF
MR. BOSTICK, SPECIFICALLY PARAGRAPHS 5 AND 6.
AS TO TEE CONCLUSORY AND OPINION STATEMENTS
CONTAINED THEREIN REGARDING THE SIGNATURE OF
GREG CROMER ON THE DCCUMENT WE WERE JUST
TALKING ABOUT, AND THE SIMPLE COMPARISON LEADS
YOU TO THE CONCLUSTON THAT THEY ARE NOT THE
SAME SIGNATURE, THOSE ARE IMPROPER OPINIONS,
STATEMENTS AND CONCLUSORY, AND THE AFFIDAVIT
DOES NOT ESTABLISH THAT MR. BOSTICK IS
OTHERWISE QUALIFIED TO RENDER THOSE OPTIRIONS.

AND THEN THE SECOND OBJECTION HAS TC DO
WITH PARAGRAPH 7 AND 8, BND MR. BOSTICK'S LACK,
JUST BY DEFINITION, HE COMES TO THE GAME MUCH
LATER. HE COMES TO THE GAME AFTER THE COMPANY
HAS WOUND DOWN, BUT THE TESTIMONY IN PARAGRAPH
7 AND 8 DO NOT ESTARLISH A FOUNDATION FOR ANY
PERSONAL KNOWLEDGE THAT MR. BOSTICK MAY HAVE,
AND THEY SPEAK TO THINGS THAT HAPPENED AT OR
AROUND APRIL 30, 2014, FULLY 15 TO 16 MONTHS

BEFORE THE RECEIVERSHIP WAS INVOKED, AND LONGER
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THAT TEAT, BEFORE SUIT -- JUST ABOUT THE SAME
TIME SUIT WAS EILED.

T UNDERSTAND THAT THE RECEIVER DOES HAVE
ACCESS TO AND SUCCEEDS TO ALL THE RECORDS, BUT
THAT DOES NOT EQUATE TO PERSONAL KNOWLEDGE, AND
MR. BOSTICK'S TESTIMONY EERE DOES NOT LAY A
FOUNDATION ABOUT THE BASIS FOR HIS KNOWLEDGE
BEING IN BUSINESS RECORDS. IT RECITES IT AS
THOUGH HE WAS PRESENT AND AN OBSERVER ON THE
SCENE, WHICH IS JUST NOT POSSIBLE BECAUSE OF
THE DATES THAT HE IS REFERRING TO HERE; NAMELY
APRIL 30, WAY BEFORE THE RECEIVERSHIP WAS
INVOKED.

S0, WE THINK THOSE FOUR PARAGRAPHS OUGHT
TO BE STRICKEN FROM MR, BOSTICK'S AFFIDAVIT AS
BEING IMPROPER AND INADMISSIBLE FOR SUMMARY
JUDGMENT PURPOSES.

THE COURT: MR. CULLENS.

MR. CULLENS: YOUR HONOR, FIRST TO THE
ONES REGARDING MR. CROWER'S SIGNATURE,
PARAGRAPHS 5 AND 6, AS I HAVE INTIMATED BEFORE,
HE IS ADMITTEDLY NOT A HANDWRITING EXPERT, BUT
YOU DC NOT NEED TO BE A HANDWRITING EXPERT TO
SEE THAT THESE SIGNATURES DO NOT COINCIDE. LAY
OPINION, IF IT IS WITHIN THE PROVINCE OF A LAY
WITNESS TO SEE THAT IT IS NOT EVEN CLOSE, YOU
DO WOT NEED TG BE AN EXPBERT.

AS TO SEVEN AND EIGHT, AND I AM PERHAPS
GOING TO GET AHEAD OF MYSELF WITH ARGUMENT,
YES, MR. BOSTICK AND EVERYRODY WHO IS STILL
AROUND AT L.A.H.C., THEY CAME ON THE SCENE IN

THE LATE SUMMER OF 2015 AND BRAVE BEEN TRYING TO
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REBABILITATE AND RUN THIS COMPANY SINCE TEHEN.
SO, YES, DID BILLY BOSTICK OR ANYBODY ELSE NOW
ASSOCIATED WITH L.A.H.C. HAVE PERSONAL
KNOWLEDGE OF WHAT ALL THE CORPORATE DOCUMENTS
THAT HE IS NOW THE CUSTODIAN AND THE
REHABILITATOR OF SAY? NO, BUT HE HAS CERTAINLY
REVIEWED THE CLAIMS PROCESSES THAT G.R.I. AND
¢.G.I. DID, LET'S SAY THE CONSEQUENCES OF THEIR
ALLEGED NEGLIGENCE, GROSS NEGLIGENCE TN FAILING
TO PROCESS THESE CLAIMS. CERTAINLY, ALL THE
ACCOUNTING RECORDS WHICH IS PART OF HIS
STATEMENT SHOWING HOW MUCH WORK WAS DONE BY
C.G.I. AFTER A CERTAIN DATE IN TIME, THOSE ARE
NATURALLY STEMMING FROM HIS WORK AS
REEABILITATOR, AND WHERE I AM GETTING AHEAD OF
MYSELF IS, CERTAINLY, YES, WHEN WE GET INTO
THIS CASE AND WE START DISCOVERY, WE ARE GOING
TO NEED TO DEPOSE THE PEOPLE WHO DID THE WORK
FOR C.G.I. AND WHO DID THE WORK FOR L.A.H.C.
AND WHO ACTUALLY HAVE PERSONAL KNOWLEDGE OF
HOW, ACCORDING TO OUR ALLEGATIONS, NEGLIGENTLY
THESE CLAIMS WERE PROCESSED AND WHAT A POOR JOB
C.G.I. DID. SO, AT THIS STAGE OF THE
LITIGATION, TO OBJECT TO MR. BOSTICK, THE
RECETIVER'S AFFIDAVIT BECAUSE HE LACKS PERSONAL
KNOWLEDGE, WHICH IS A FAIRLY COMMONSENSE
STATEMENT, I THINK BELIES OR FORESHADOWS. OKZ
OF THE BASES FOR OUR OBJECTION TQ C.G.I.'S
SUMMARY JUDGMENT AT THIS STAGE IS, SURE, WE
HAVE NOT GOTTEN TO THAT POINT WHERE, LET'S PICK
ON MR. CROMER. MR. CROMER IS DEPOSED.

PRACTICALLY, YOUR HONOR, HAD WE WANTED TO
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DEPOSE MR. CROMER -~ THIS REALLY GOT SfARTED
MARCH/APRIL WHEN THE EXCEPTIONS WERE FILED.
TROSE PARTIES ALL HAD AT THE TIME EXCEPTIONS
WHICH WOULD HAVE DENIED THIS COURT JURISDICTION
WHICH WOULD HAVE DELAYED-IT AND WHICH WE WOULD
HA&E DISMISSED IT. THERE IS NO WAY THAT A
DEPOSITION OF ANY MATERIAL WITNESS COULD HAVE
BEEN TAKEN BY THIS POTINT WITHOUT UPSETTING AND
GENERATING OTHER MOTIONS TO TRY TO STAY THAT
DISCOVERY, WHICH HAS ALREADY BEEN STAYED
PURSUANT TG YOUR PRIOR ORDER.

8¢, T AM AHEAD OF MYSELF, BUT I BELIEVE
THESE OBSERVATIONS IN PARAGRAPH 7 AND 8 BY
MR. BOSTICK, ALTHOUGH NOT TECHNICALLY, HAVE
PERSONAL KNOWLMDGE BEFORE BECAME RECELVER, THEY
ARE BASED UPON HIS REVIEW OF BUSINESS RECORDS
CONDUCTED IN THE ORDINARY SCOPE OF BUSINESS AND
L.A.H.C. BUSINESS RECORDS OF WHICH HE IS THE
CUSTODIAN.

MR. PHILIPS: JUDGE, I AM SCRRY. COULD I
HAVE BRIEF REBUTTAL ON THAIL?

THE COURT: ABSOLUTELY.

MR. PHILIPS: SO, TO THE LAY OPINIOH,
HANDWRITING IS NOT WITHIN THE PURVIEW OF LAY
OPINION. IT IS JUST NOT, AND I AM GOING TC
HAVE SOMETHING TO SAY ABOUT THE CONTENTION THAT
THESE SIGHATURES ARE SOMEHOW DISPARATE,
PARTICULARLY IN LIGHT OF THE EVIDENCE THAT EAS
BEEN SUBMITTED TO THE CCURT. AND THAT IS
REALLY WHAT I WANTED TO ¥MENTION.

WE ARE ON SUMMARY JUDGMENT, YOUR HONCR,

AND WE NEED TO BE SURE 7THAT THE EVIDENCE
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SUBMITTED IN OPPOSITION OR IN SUPPORT OF THE
SUMMARY JUDGMENT COMPORTS WITH WHAT ARTICLE 966
TELLS US, AND IT IS JUST NOT SUFFICIENT TO SAY
IT IS LAY EVIDENCE, OR IT IS NOT SUFFICIENT TO
SAY, ANYBODY COULD TELL THAT THESE SIGNATURES
ARE DIFFERENT, OR WITH ALL DEFERENCE TO

MR. BOSTICK, I UNDERSTAND EE COMES TO THE GAME
LATE, BUT YOU CANNOT PUT IN AN AFFIDAVIT,
CONCLUSORY STATEMENTS BASED ON BUSINESS RECORDS
AND THEN SAY, WELL, I CANNOT GIVE YOU THIS
BASED ON PERSCHAL INFCRMATION, AND I DID NOT
GIVE YOU BUSINESS RECORDS, AND I DID NOT TELL
YOU WHERE TEEY CAME FROM. THAT IS THE CRUX OF
THE MOTTON FOR SUMMARY JUDGMENT. WE HAVE GOT
TO HAVE COMPETENT EVIDENCE HERE.

NOW, T HAVE GOT SOMETHING TO SAY ABOUT THE
PREMATURITY ISSUE, TOO, BUT I DO NOT WANT TO
GET AHEAD OF MYSELF SINCE WE FOCUSED ON THIS
AFFIDAVIT. I JUST DO NOT THINK THIS KIND OF
OPINTON IN PARAGRAPHS 5 AND 6 IS ADMISSIBLE BY
A LAY WITNESS, AND, T DO NOT THINK THE
CONCLUSORY STATEMENYS ABOUT THE BUSINESS
ACTIVITIES, THE RELATIONSHIP BETWEEN L.A.H.C.
AND C.G.I. AFTER APRTL 30TH OF 19 ~- OF 2014 1S
ADMISSIBLE THE WAY IT IS STATED IN THIS
AFFIDAVIT, AND THAT IS TEE REASON WE ASK YOU TO
STRIKE IT.

THE COURT: WELL, WITH REGARD TO THE ISSUE
OF THF, SIGNATURES, I GUESS PART OF MY CONCERN,
MR. CULLENS, IS, DOESN'T YOUR PETITION
ACKNOWLEDGE THAT THERE WAS AN ORIGINAL

AGREEMERT AND THEN THE AMENDMENT?
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MR. CULLENS: NO, YOUR HONOR. wsloza NOT
DISCOVER, GIVEN THE DISARRAY OF L.A.H.C.'S
RECORDS AS ATTESTED TG BY MR. BOSTICK IN HIS
AFFIDAVIT THAT THIS PAGE-AND~-A-HALF LETTER
RELEASE EXISTED, I MEAN, MR. PHILIPE -~

THE COURT: SO —-—

MR. CULILENS: IT IS NOT, IT IS NOT, IT IS
NOT PART OF OUR PETITION, YOUR HONOR.

THE COURT: OKAY. WELL, GIVE ME JUST A
SECOND BECAUSE I WAS JUST LOOKING AT THE
PETITION END MAYBE I WAS LOOKING AT ANOTHER
DEFENDANT 2ZND NOT YOU, AND I MAY APOLOGILZE.
YOU DEFINE C.G.I., THEIR PERIOD FOR WHICH YOU
COMPLAINED, THE MARCH ‘i3 TO MAY 2014, THE
DOCUMENT TN QUESTION IS A JUNE 19, 2014 LETTER
AGREEMENT, SOMETIMES CALLED THE AMENDMENT,
RIGHT?

MR. PHILIPS: CORRECT.

TEE COURT: I HAVE GOT CIRCLES AND ARROWS
ALL OVER THIS STUFF, AND ONE CIRCLE MAY NOT
CORRESPOND TO THE ARROW T THOUGHT IT DID. GIVE
ME ONE MORE SECOND TO LOOK AT WHAT I WAS
LOOKING AT, OKAY. I AM LOOKING AT THE AMENDED
AT THAT PARAGRAPH 41 AND JUST GOING FORWARD.
GIVE ME JUST A SECOND, BECAUSE THAT IS WHAT THZ
C.G.I. CLAIMS ARE. (PERUSING DOCUMENT)

HERE TS WHERE MY CONFUSION MAY HAVE COME.
IF Y'ALT WILL TURN TO PAGE 16 OF THE PETITION,
£8 AND 49. FORTY-EIGHT TALKS ABOUT WHEN G.R.I.
GETS TNVOLVED, THE ADMINISTRATIVE SERVICES
AGREEMENT, AND THEN 49 SAYS THAT THE TERMS OF

THE AGREEMENT THAT C.G.I. REPRESENTED AND
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WARRANTED THAT G.R.I. PERSONNEL WHO PERFORMED
OR PROVIDED THE DELEGATED SERVICES SPECIFIED
UNDER THIS AGREEMENT SHALL POSSESS APPROPRIATE
-- IF I TAKE YOUR REPRESENTATIONS FOR THE
DEFINITION OF THE TIME PERIOD OF C.G.I.'S
INQOLVEMENT OVER WHICH YOU ARE COMPLAINING, YOU
SAY FROM APPROXIMATELY MARCH 2013 TO MAY 2014.
TEIS IS AFTER MAY 2014. T GUESS THAT IS WHY T
THOUGHT YOU WERE IN AGREEMENT THAT THERE WAS AN
BHMENDMENT THAT CONTINUED THE WORK OF C.G.I.
WERE THEY PREVIOUSLY INVOLVED?

MR. CULLENS: NO, YOUR HONOR, AND I THINK
THE CONEU3ION —— ONE CONFUSION IS THAT THAT
APPEARS TO BE WHAT Y{U HAVE CITED IN PARAGRAPH
42, THAT SHQULD EAVE READ G.R.I. AND NOT C.G.I.

THE COURT: IMAGINE MY CONFUSION THEN.

MR. CULLENS: Z2AND I APOLOGIZE WITH THESE
TYPES, BUT MORE IMPORTANTLY --

THE COURT: AND THAT IS THE ONLY REFERENCE
THAT MADE ME BELIEVE THAT THERE WAS STILL A
CONTENUING RELATIONSHIP BEING COMELAINED OF
WITH €.G.I.

MR. CULLENS: AS WE KNOW NOW, THE
CONFUSION FACTUALLY IS, WE FILE OUR ORIGINAL
PETITION, WE AMENDED IT, SERVED EVERYONE. THE
FIRST TIME THE RECEIVER AND HIS COUNSEL BECAME
BWARE OF THIS LETTER AGREEMENT WAS PROBABLY
MARCH/APRIL OF THIS YEAR, SHORTLY BEFORE OR
CLOSE IN TIME TO WHEN THE SUMMARY JUDGMENT WAS
FILED, WHICH THEN AS PCINTED OUT IN
MR. BOSTICK'S AFFIDAVIT, PROMPTED HIM TG TRY TO

FIND WHAT WE DID NOT -- WERE NOT EVEN AWARE OF
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BEFORE. THAT IS WHEN HE FINDS WHAT WE HAVE
ATTACHED. IT IS A DIFFERENT, IT HAS GOT A
DIFFERENT SIGNATURE AT LEAST TO THE LAY EYE, IT
IS A DIFFERENT SIGNATURE.

S0, THOSE PLEADINGS, THOSE FACTUAL
ALLEGATIONS WERE NOT IN OUR AMENDED COMPLAINT
BECAUSE WE WERE NOT EVEN AWARE OF IT, BUT NOW
IT APPEARS, IF YOU ACCEPT THAT THIS LETTER
AGREEMENT WAS IN PLACE, THAT THERE %AS A
WIND-DOWN PERIOD AS SUPPORTED BY MR. BOSTICK'S
AFFIDAVIT, THAT ABOUT HALF OF THE 1.1 MILLICN
THAT WAS PAID BY L.A.H.C. TO C.G.I. WAS DORE
AFTER APRIL 301H, 2014 ALL THE WAY UP UNTIL
NOVEMBER OF 2014. THERE IS A TRANSITION PERIOD
WHERE THEY WORKED WITH G.R.I. TO TAKE OVER.

THE COURT: ONE OF YOUR ARGUMENTS BEYOND
THE MERITS OF THE SUMMARY JUDGMENT, WHICH WE
MAY OR MAY NOT GET INTO BECAUSE HERE IS THE
ISSUE I WANT TO KNOW. YOU SUGGEST INSUFFICIENT
DISCOVERY EAS HAD AN OPBORTUNITY TO TAKE PLACE,
BUT HOW WOULD THE DISCOVERY IN ANY WAY CHANGE
THAT AMENDMENT, THE TERMS OF THAT AMENDMENT AND
ITS EFFECTIVENESS? I MEAN, WHAT WOULD CHANGE
THAT WOULD GET RID OF THAT MUTUAL RELEASE
THROUGH DISCOVERY?

MR. CULLENS: LOOKING SPECTFICATLY AND
SOLELY AND TELESCOPICALLY TO WHETHER CR NOT IT
IS AUTHENTIC, I THINK THERE IS SOME DISCOVE:‘RY
TO BE DONE ON THAT, ASSUMING —~-

THE COURT: TN WHAT WAY? GET AHOLD OF
MR. CROMER, WHATEVER HIS NAME IS?

MR, CULLENS: YES, BECRUSE THERE WAS THIS
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DISCREPANCY. PUTTING THAT ASIDE, THAT-IS
CVERLY TECHNICAL. WE ARE NOT GETTIHG INTC IT.
IT IS AUTHENTIC. SO, THAT I3 THE FIRST HURDLE
TO CVERCOME. THE SECOND HURDLE TC OVERCCME I3
ASSUMING IT IS AN ENFORCEABLE RGREEMENT THAT IS
HOf ~-— THAT TRE COMMISSIONER THROUGH HIS
RECEIVER CZNNOT DISAVOW.

THE COURT: YOU MAY HAVE CLATIMS UNDER THE
AMENDMENT; YOU MAY NOT HAVE CLAIMS UNDER THE
ORIGINAL CONTRACT?

MR. CULLEMS: PERHAPS, RIGHT. WHAT DOES
THAT MEAN? RIGHT. THEN THAT GETS RIGHT INTO
THE ARGUMENT, IF THAT IS THE CASE, AND THERE IS
A LOT QF TF'S TO GET TO THAT POINT, IF THAT IS
WHERE WE END UP, OKAY, WHAT WAS DONE BEFCRE
THAT DATE, WHAT WAS DONE AFTER, WHAT DAMAGES
ARE ASSOCIATED WITH THAT, HOW DO YOU TIE ﬁT
TOGETHER? T MEAN, THERE IS —— YOU COULD COME
UP, AS WE DID, WITH A WHOLE LITANY CF MATERIAL
ISSUES OF FACT WHICH WOULD REQUIRE —-—

THE COURT: IT WOULD NOT CHANGE, IT WOULD
NOT CHANGE HIS SUMMARY JUDGMENT MOTION BECAUSE
THE SUMMARY JUDGMENT MOTION RAS TO DO WITH THAT
RELEASE, OKAY. NOW, IT WOULD END UP BEING A
PARTIAL SUMMARY JUDGMENT TO THE EXTENT THAT
THERE MAY BE A SUBSEQUENT AMENDMENT TO, NOW
TEAT YOU HAVE DISCOVERED THIS AMENDMENT TO THE
PLEADINGS, NOW THAT YOU HAVE DISCOVERED THIS
LETTER AGREEMENT TEAT WOULD ASSERT CLAIMS BASED
UPON ACTIVITIES PURSUANT TO THE LETTER
AGREEMENT; ALSC KNOWN AS AN AMENDMENT TO THE

ORIGINAL, BUT TEHAT IS5 NOT IN THE PLEADINGS
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RIGHT HOW.

. MR, CULLENS: CORRECT, YOUR HONOR.
PROCEDURALLY, GIVEN THE RECENT AMENDMENT, TEEY
HAVE AMENDED 966 AND 967 EVERY YEAR FOR THE
LAST YEAR.

- THE COURT: MORE THAN THAT. TRUST ME,
MORE THAN THAT. 1 HAVE BEEN INVOLVED WITH A

FEW OF TEEM. S0 HAS MR, PHILIPS.

MR. CULLENS: ABSOLUTELY. AS EVERYONE TN |

THIS COURTROOM KNOWS, PROCEDURALLY YOU CANNCT

-- WHATEVER THE MOTION -- THIS IS NOT A MOTION

FOR PARTIAL SUMMARY JUDGMENT. THIS IS A MOTION

FOR COMPLETE SUMMARY JUDGMENT.

THE COURT: WELL, OF COURSE IT IS COMPLETE

SUMMARY JUDGMERT.

MR. CULLENS: WHICH ASSUMING AUTHENTICITY,
ASSUMING IT IS EFFECTIVE AND ASSUMING
ENFORCEABILITY, YOU CANNOT GET TO COMPLETE
SUMMARY JUDGMENT FOR THAT REASON ALONE.

THE COURT: WHY NOT? WHY NOT? BECAUSE
THE ONLY CLAIMS YOU HAVE ASSERTED AGAINST THEM
ARE UNDER THE ORIGINAL CONTRACT. YOU HAVE NOT
ASSERTED CLAIMS AGAINST THEM UNDER THE LETTER
AGREEMENT, AND THE LETTER AGREEMENT
SPECIFICALLY RELEASES EACH OTHER.

MR. CULLENS: WHICH BASED UPON —-

THE COURT: AM I MISSING SOMETHING?

MR. CULLENS: BASED UPON —- WELL, WE HAVE
ALLEGED THROUGH -- OUR ORIGINAL ALLEGATIONS
WERE THROUGH, I BELIEVE ON OR ARBRQUT JULY 2014.
S0, WE GET INTO —-

THE COURT: TIME OUT. TIME OUT. TIME
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ouT.
. MR, PRILIPS: THAT IS THE DATE OF THE

RELEASE.

THE COURT: HERE IS THE PROBLEM IN MY HERD
FROM AN
ADMINTSTRATION-0OF-JUSTICE-TO-ALL-PARTIES ISSUE.

WEAT IS THE EFFECT OF MY GRANTING THEIR
SUMMARY JUDGMENT AND DISMISSIKG THEM? IT WOULD
BE WITH PREJUDICE, AND THEN YOU COULD NOT BMEND
TO BRING THEM BACK IN ON CLAIMS YQU MIGHT EAVE
UNDER THE LETTER AGREEMENT, RIGHT? THAT IS NOT
FAIR. IF I DENY THE SUMMARY JUDGMENT, IT I8
CONTRARY TO THE EVIDENCE BEFORE ME BASED UPOR
THE PLEADINGS AND THE EVIDENCE I EAVE, RIGHT?
50, T THINK YOUR ONLY ESCAPE HERE, AND I THINK
YOU ARE ACTUALLY -- SORRY, SKIP, BUT I THINK HE
I8 RIGHT, THAT I THINK THAT THERE IS JUST
INSUFFICTENT DISCOVERY HERE IN THE INTEREST OF
JUSTICE. I KNOW YOU WANT TO GET YOUR CLIENT-
KICKED 0UT. T UNDERSTAND THAT.

MR. PHILIPS: JUDGE, YOU GOT IT. BASED ON
THE ALLEGATICNS OF THEIS PETITION, AND THIS
MOTION FCR SUMMARY JUDGMENT, THE CLAIMS AGAINST
C.G.I. QUGHT T¢ BE DISMISSED WITH PREJUDICE.
TF THEY WANT TO COME BACK AND SAY POST JUNE 30,
2014 UNTIL WHATEVER THEY SAY W DID NOT DO
ANYTHING ELSE FOR THEM AND FILE A NEW SUIT, OR
AMEND THE PETITION, OR ALLEGE MCRE NEGLIGEﬁCE
OR BREACH OF OBLIGATIOﬁS OR THINGS THAT WE WERE
SUPPOSED TO DO AFTER THE RELEASE WAS SIGNED ——

THE COURT: JUNE 19.

MR. PHILIPS: -- TELL THEM TO DO IT.
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THE COURT: JUNE 19; NOT JUNE 30TH.

MR, PEILIPS: JUNE 19TH. THEY CAN DO
TEAT. THEY CAN DO THAT. AND IT MAY BE THAT
THEY DO NOT HBAVE CONTRACTUAL CLAIMS, BUT MAYBE
THEY HAVE GOT NEGLIGENCE CLATMS, BECAUSE IF YOU
READ THE CONTRACTS IT SAYS, THE RELATIONSHIPS
TERMINATED EXCEPT FOR STUFF THAT WE MAY ASK YOU
TC DO DOWN THE RCAD FOR A PEZRIOD OF MONTHS, AND
TP THEY WANT TO COME BACK AND SAY, WE ASKED YOU
TO DO STUFF ARD YOU DID IT WRONG, THAT IS NOT
COVERED BY THIS RELEASE, AND IT IS NOT COVERED
BY SUMMARY JUDGMENT. THEY HAVE JUST GOT TO
AMEND.

7O THE QUESTICN ABOUT DISCOVERY, I AM GLAD
YOU BROUGHT IT UP BECRUSE NUMBER 1, THERE WAS
NOTHING TO KEEP -- THE ONLY DISCOVERY THAT IS
AT TSSUE, PRESENTED AT ISSUE IN THIS MOTION WAS
WEEN THE RECEIVER RAISED THE AUTHENTICITY OF
MR. CROMER'S SIGNATURE. NOW, DUPLICATE
ORIGINALS, THE DOCUMENT SAYS THAT, SO I CAN
POSIT FOR YOU JUST AS EQUALLY A PLAUSIBLE
EXPLANATION ABOUT WHY THOSE SIGNATURES MAY NOT
¥MATCH IF YOU PUT THEM OVER ONE ANOTHER, RECARUSE
RVERYBODY IS SIGNING TWO SEPARATE DOCUMENTS,
BND IF YOU DO NOT BELIEVE THAT THAT COULD
HAPPEN, LOOK AT THE EVIDENCE THAT THE RECEIVER
GAVE YOU AND ASKED YOU TO BECOME A HANDWRITING
EXPERT .

THE COURT: I CANNOT DO THAT.

MR. PHILIPS: WELL, NG, YOU CANNOT DO
THAT, BUT THAT IS MY POINT. THERE IS NO

EVIDENCE THAT ESTABLISHES OTHER THAN
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INFERENTIAL MR. BOSTICK'S CONCLUSORY AFFIDAVIT,
OR THEM ASKING THE COURT TO BECOME THE
HANDWRITING EXPERT TEAT HAS ANYTHING TO DO WITH
THE AUTHENTICITY OF THIS DOCUMENT. FOR SUMMARY
JUDGMENT PURPOSES, THEY HAVE NOT MET THEIR
BUéDEN OF PROOF. THIS DOCUMENT RELEASES C.G.T.
FROM ALL CLAIMS, AT LEAST FROM THE -- UP TO THE
EFFECTIVE DATE OF THE DOCUMENT. IT WAS DONE,
BAND THOSE CLAIMS WERE EXTINGUISHED BEFORE
ANYBODY THOUGHT THERE WOULD EVER BE A
RECEIVERSHIP IN THIS CASE, 1 THINK THE COURT
SHOULD GRANT THE SUMMARY JUDGMENT. THERE IS MO
DISCOVERY THAT IS GOING TO FIX THIS, JUDGE, AND
IF THERE WAS ANY --

THE COURT: WELL, THAT WAS KIND OF MY
QUESTION TO HIM, WHAT DISCOVERY COULD FIX THAT
DOCUMENT .

MR. PETLIPS: IF THERE WAS ANY —- WE WERE
HERE IN APRIL WHEN YOU SET ALL OF THESE FOR
HEARING TODAY, AND ONE OF THE THINGS YOU SAID
ON THE RECORD WAS, I¥ THERE IS ANY LIMITED
DISCOVERY YOU NEED FOR THOSE MOTIONS, YOU CAN
GO TO IT BETWEEN APRIL AND AUGGST. WE DID NOT
GET A REQUEST. MR. CROMER WAS A PARTY. HE WAS
REPRESENTED. I GUARANTEZE YOU THAT IF THE
RECEIVER HAD PROPOUNDED ONE LITTLE REQUEST FOR
ADMISSION AND ASKED GREG CROMER WHETHER THIS
¥AS HIS SIGNATURE, THEY WOULD HAVE RESPONDED TO
THAT BECAUSE YOU WOULD HAVE MADE THEM RESPOND
TO THAT, AND THAT WOULD HAVE TAKEN CARE OF THIS
RED HERRING ISSUE. WE DID NOT EVEN GET THAT.

S0, JUDGE, I DO NOT THINK YOU CAN REOPEN
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THIS AND SAY, GO DO SOME DISCOVERY ANDISEE iFr
YOU CAN AMEND YOUR PETITION, AND SKIP, COME
BACK AND FILE YOUR PARTIAL MOTION FOR SUMMARY
JUDGMENT, I AM GOING TO GRANT IT. IF THEY WANT
TO GO THERE, THEY CAN GET THERE, BUT THEY OUGHT
TO GET THERE AFTER YOU GRANT THE MOTION FOR
SUMMARY JUDGMENT AND DISMISS C.G.I.

THE COURT: WELL, I AM GOING TO LET MR. --
I JUST WANT TO LET Y'ALL KNOW WHAT MY THINKING
1S. FOR ME TO MAKE THE RULING YOU JUST
SUGGESTED THOUGH, THAT IS NOT A RULING BASED
UPON THE FACTS AND THE EVIDENCE BEFORE THE
COURT TODAY.

MR. PHILIPS: I THINK IT WOULD BE, YOUR
HONOR.

THE COURT: NO, KO, NO, NO. I CANNOT, I
CANNOT SAY, GO GET THE FACTS AND STUFF AND THEN
GO AMEND. THAT CANNOT BE PART OF MY RULING.

MR. PEILIPS: NO, NO. I WAS NOT
SUGGESTING THAT WOULD BE PART OF YOUR RULING.
ALL I WAS SUGGESTING IS, LET MY PEOPLE GO.

THAT IS MY BIBLICAL SDEECH FOR TODAY, LET MY
PEOPLE GO, DISMISS C.G.I. BASED ON THE STRENGTH
OF THIS MOTION FOR SUMMARY JUDGMENT.

THE COURT: AND THEN I AM GOING TO BE
FACED WITH YOUR ARGUMENT WHEN HE AMENDS, SECOND
AMENDMENT TO BRING YOU IN ON THE LETTER
AGREEMENT TEAT, W2 HAVE BEEN RELEASED WITH
PREJUDICE. YOU CANNOT BRING CLAIMS AGAINST US.

MR. PHILIPS: I WOULD SAY IN RESPONSE TO
THAT, SORT OF WHAT ¥OU JUST SAID, LET ME SEE

WHAT THE ALLEGATIONS ARE, BUT TEE RECEIVER HAS
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MADE WEGLIGENCE ALLEGATIONS AGAINST ALi OF THE
OTHER DEFENDANTS. I WOULD HOPE THAT AFTER THE
RECEIVER DOES THE PROPER INVESTIGATION, HE IS
GOING TO FIND THAT HIS CONCLUSION ABOUT THE
AMOUNT OF WORK THAT WAS DONE AFTER JUNE THE
19fH IS ERRCONEOUS FACTUALLY, BUT THAT IS DOWN
THE ROAD. THEY ARE BRINGING R NEGLIGENCE CLAIM
FOR ACTS TEAT OCCURRED AFTER THE DATE OF THE

RELEASE, T AM NOT GOING TO COME AND TELL YOU

THE COURT: I DISMISS YOU, THEW IT BECOMES

DISCOVERY AGAINST A NON-PARTY.

MR, PHILIPS: I AM SORRY, YOUR HONOR.

THE COURYT: IF I DISMISS THEM, IT 18
DISCOVERY AGAINST A NON-PARTY.

MR. PHILIPS: WE KNOW ECOW TO DO TEAT.
THEY ISSUE & SUBPOENA, WE SHOW UP., 1 DO NOT
SEE -- T SEE WHERE YOU ARE. TRYING TO GO, YOUR
HONOR. I DO, AND I UNDERSTAND -~

THE COURT: I AM JUST TRYING TO DO WHAT IS
RIGHT AND JUST FOR ALL THE PARTIES. I DO NOT
WANT YOU TO BE STUCK IN THIS CASE UNDER AN
ORIGINAL AGREEMENT IF THE EVIDENCE BEFORE ME
SHOWS YOU HAVE BEEN RELEASED ON IT.

MR, PHEILIPS: WHICH IS I THINK WHERE WE

THE COURT: AT THE SAME TIME I AM TRYING
TO THINK THROUGH THE EFFECT OF A GRANTING OF
SUMMARY JUDGMENT. IT HAS KOT BEEN BROUGHT AS A
PARTIAL SUMMARY JUDGMENT, 80 I CANNOT SAY T AM
GRANTING IT ON THE ISSUE OF. I JUST HAVE TO

DISMISS YOU IN FULL, BUT TEEN WHEN THEY COME
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AND FIND OUT THAT, WELL, YOU DID DO STUFF AFTER
THE EFFECTIVE DATE OF THAT RELEASE, YOU ARE
GOING TO SAY, I HAVE BEEN RELEASED, SCREW YOU.

MR. PHILIPS: PART CF WHAT I AM GOING TO
SAY IS, REALLY? WHY DIDN'T YCU PLEAD THAT IN
YOUR ORIGINAL, PETITION?

THE COURT: BECRUSE THEY WERE UNAWARE OF
THE AGREEMENT .

MR. PHILIPS: THE AGREEMENT WOULD HAVE
BEEN, THE AGREEMENT WOULD HAVE BEEN IRRELEVANT
TO WHETHER OR NQT WE COMMITTED ACTS AFTER THAT
DATE ABOUT WHICH TEEY SAY CAUSED DAMAGE. T
MEAN, THAT IS PART, THAT IS PART OF AN
INVESTIGATION THAT THE RECEIVER COULD HAVE
DONE, AND IN FACT, AFTER THEY GOT THROUGH THE
DOCUMENTS —— I DO NOT ENVY MR. BOSTICK'S COMING
INTO A TRUCKLOAD OF DOCUMENTS, BUT HIS OWNM
AFFIDAVIT SAYS, WE FOUND OUT THIS STUFF. THE
PETITION HAS NOT BEEN AMENDED.

THE COURT: LET'S LET MR. CULLENS HAVE A
COUPLE ——

MR. PHILEIPS: I AM SORRY, YOUR HONOR.

MR. CULLENS: I COMMEND MR. PHILIPS'S
EXCELLENT ARGUMENT, &0OOD, BUT I WILL
RESPECTFULLY SUGGEST TO YOUR HONOR THAT YOUR
SENSE OF FAIRNESS AND YOUR CONCERN ABOUT THIS
BEING THE RIGHT THING IS A RESULT OF TRYING TC
IMPOSE SUMMARY JUDGMENT STANDARDS AT THIS STAGE
OF THE LITIGATION. I WILL REMIND YOUR HONOR,
WE ARE THE MANIFESTATION OF THE POLICE POWERS
OF THE STATE, AND WE HAVE TRIED TO LAY IT QUT

CLEARLY. THIS IS NOT A CASKE WHERE AN INSURANCE
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COMPANY, THEY DID NOT DO A GOOD JOB. THIS WAS
AN ATROCICUSLY INCOMPETENT INSURANCE COMPANY
THAT RAN UP OVER EIGHTY MILLION DOLLARS OF
LOSSES IN A VERY SHORT PERIOD OF TIME IN NO
SMALL PART DUE TO C.G.I.'S GROSS NEGLIGENCE.
WE DID NOT IN GOOD FAITH, WHEN YOU GET THE
DETAILS OF HOW THE CORPORATE RECORDS WERE
HANDLED, WE HAVE NOT MADE ANY BONES ABGUT IT,
WE DID NOT DTSCOVER IT UNTIL AFTER THE FACT,
AND TT TS A REASONABLE NON-DISCOVERY.

SO, AT THIS POINT WE NEED TO AMEND, GET
THAT IN THERE, GET IT IN THE RECORD BEFORE ANY
DISCOVERY IS DONE. HAD T TRIED TO TAKE
MR. CROMER OR ANYBODY ELSE'S DEPOSITION TO
SUPPORT THTS, WHAT IS MILLIMAN AND BUCK, AND
BEAM, WHO WAS IN THERE AT THE TIME, AND ALL THE
OTHER D&O'S BEFORE THEY EVEN REQUESTED
DOCUMENTS BE PRODUCED BY THE RECEIVER, THERE 18
NO WAY THAT WOULD HAVE HAPPENED. SO, WE ARE IN
A PROCEDUBAL POSTURE WEERE I UNDERSTAND
MR. PHILIPS'S MOTIVATION, HE IS A VERY GOOD
ATTORNEY, I WOULD BE DOTNG THE SAME THING, BUT
THIS IS JUST A PREMATURE ATTEMPT AT SUMMARY
JUDGMENT .

IN ADDITION, YOUR HONOR, WE CANNOT IGNORE
RES JUDICATA. LOUISIANA LAK NOW COMPLIES WITH
FEDERAL TAW. IT HAS BEEN LIKE THAT FOR THE
LAST 20 OR SO, LAST 25 YEARS. EVERY CAUSE OF
ACTION, EVERY CLAIM THAT ARTSES OUT OF THE SAME
NUCLEUS OF OPERATIVE FACTS MUST BE PLED;
OTHERWISE, IT IS BARRED AND MERGED.

THE COURT: THAT IS WHY I MADE THE COMMENT
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1 DID.

MR. CULLENS: IF MR. PHILIPS PULLS A MAGIC
ACT AND GETS OUT OF HERE TODAY WITH A DISMISSAL
WITH PREJUDICE, THERE WILL BE A VERY GOOD
ARGUMENT ON THE OTHER SIDE THAT IT I8 RES
JUDICATA, WHICH TOTALLY FRUSTRATES THE POLICE
POWERS AT THIS VERY, VERY EARLY STAGE OF THE
LITIGATION.

THE COURT: MR. CULLENS, HERE IS MY
CONCERN, OKAY. THIS SUMMARY JUDGMENT WAS FILED
APRIL 13. TODAY IS AUGUST 25, ALL RIGHT.

MR. CULLENS: CORRECT.

THE COURT: FOUR MONTHS AGO, ALMOST
FOUR-AND-A-HALF MONTHS AGO. DURING THAT TIME,
YOU KNEW THAT THIS WAS TRE ISSUE. HOW COULD
YOU HAVE NOT, A, FILED THE SECOND AMENDED IF
YOU AGREED WITH THEM, OR, B, CONDUCT THE
DISCOVERY YOU NEZEDED, BECAUSE RIGHT NOW IN
FRONT OF ME, I HAVE A DOCUMENT THAT HAS BEEN
AUTHENTICATED THAT RELEASES EACH OTHER FROM THE
ORIGINAL AGREEMENT, ACTIONS ON THE ORIGINAL
AGREEMENT. ‘THAT IS TROUBLESOME, RIGHT? 1 KNOW
IT IS A BIG CASE, AND I KNOW YOU HAD ANOTHER
HUGE MATTER THAT TOOK UP A GREAT DEAL OF YOUR
TIME ON A CASE IN TEXAS. NO DOUBT, I AM NOT
UNSYMPATHETIC TO ALLOCATION OF TIME THAT
ATTORNEYS HAVE TO MAKE CHOICES FOR WITH REGARD
—— THIS IS NOT YOUR ONLY CASE, I DO UNDERSTAND
THAT, BUT THAT I8 A LONG TIME.

MR. CULLENS: AND I AM NOT EVEN GOING
THERE, YOUR HONOR. I BELIEVE THE SPECIFIC

FACTUAL PROCEDURAL STATUS OF THIS CASE DICTATED
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THAT THE KIND OF DISCOVERY THAT WE NEEb TO
FLESH THIS OUT WAS NOT OPPORTUNE. THESE
EXCEPTIONS AND SUMMARY JUDGMENTS WERE FILED, T
BELIEVE MARCH/APRIL. WE HAD A HFARING DIVYING
U2 IN MAY, NO ONE'S PROBLEM. THAT WAS
COﬁTINUED UNTIL TODAY. YOUR HCONOR ISSUED AN
ORDER STAYING ALL DISCOVERY WITH THE EXCEPTION
OF THAT RELATED TO THE PENDING EXCEPTION,
SUMMARY JUDGMENT. THERE HAS BEEN NO PRODUCTION
OF DOCUMENTS OTHER THAN INSURANCE FOLICIES
WHICH FACILITATED THE SETTLEMENT WHICH WE HAVE
BEEN WORKIKG ON DILIGENTLY FOR THE LAST THREE
MONTHS. OQTEER THAN THAT, WONE OF THESE
DEFENDANTS HAVE GOTTEN ONE PIECE OF PAPER OR
ONE ELECTRONIC DOCUMENRT BECAUSE OF THE NATURE
OF THIS CASE BHD THESE EXCEPTIONS, THESE
PRELTIMINARY HEARINGS. S0, AS A PRACTICAL
MATTER, IF I WANTED TO DEPOSE ANYRBODY —-

THE COURT: THERE IS NO DOUBT THAT THIS I8
A BIG CHUNK OF COCONUT, AND TF ANYBODY HAS
CHEWED COCONUT, YOU ENOW THE MORE YOU CHEW, THE
BIGGER IT GETS, RIGHT? IT JUST KinD OF
EXPANDS. WOULD IT BE UNJUST TO C.G.I1I. NOT TO
GRANT THEIR SUMMARY JUDGMENT?

MR. CULLENS: ANOTHER POINT, YOUR HONOR.

TEE COURT: ALL RIGHT. GO AHEAD.

MR. CULLENS: NO, I DO NOT THINK IT WOULD
BE UNJUST AT ALL. THE NATURE OF WHAT THEY-HBVE
SAID THEY HAVE AUTHERTICATED, AND THE BASIS OF
AT BEST, AT BE3T IS A PARTIAL SUMMARY JUDGMENT
WHICH THEY HAVE NOT PLED; THAT IS5 A WHOLE

NOTHER PROCEDIRAL ISSUE.

Tt JEDICERL DISTRICT COURT

E25

323




TEE COURT: WELL, BUT YOU HAVE NOT -- HERE
IS THE PROBLEM. YOUR PARAGRAPH 11 (A} IN YOUR
AMENCED PETITION SETS FORTH A TIME PERIOD OVER
WHICH YOU ARE COMPLAINING, AND IT GOES UNTIL
MARCH OF 2014, WHICH IS A COUPLE MONTHS RHEAD,
THﬁEE MONTHS BEFORE THIS AMENDMENT AND RELEASE.

MR. CULLENS: APPROXIMATELY MAY 2014,
WHICH THE EFFECTIVE DATE OF THE RELEASE WAS
RPRIL 30, 2014. THE WIND-DOWN PERIOD WAS FROM
APRIL 30, 2014 FCR SIX MONTHS, WHICH WOULD HAVE
BEEN MAY, JUNE, JULY, AUGUST, SEPTEMBER. AS A
MATTER OF FACT, AS SUBSTANTIATED BY THE
INVOICES ATTACHED TG MR. RBOSTICRK'S AFFIDAVIT,
THEY RECEIVED ABOUT 50 PERCENT OF THE 1.1
MITIL.TON THEY WERE PAID FOR THEIR SERVICES UNTIL
NOVEMBER 2014. SO, AS A TECHNICAL MATTER, WE
HAVE PLED THROUGH MARY, 50 AT LEAST FOR THAT
MONTH, BUT I WOULD RESPECTFULLY SUGGEST, YOUR
HOWQR, SUBSTANTIAL CONCERNS FOR SUBSTANTIAL
JUSTICE GIVEW THE VERY SPECIFIC PROCEDURAL
POSTURE OF THIS CASE, THE NATURE OQF THE
ARGUMENTS WE ARE HAVING HERE, WHERE IS THE
FIRE? THERE IS NO BASIS. JUDGE, THIS IS5 MOT A
QUESTION OF WHETHER ——

THE COURT: THE ¥FIRE IS C.G.I. IS SPENDING
SOME PRETTY GOCD ATICRHNEYS' FEES TO KEEP GOING
ON SOMETHING THAT THEY BELIEVE THEY CORRECTLY
SHOULD BE RELEASED FROM.

MR. PHILIPS: YOU [OOK AT MR. NEICE'S
AFFIDAVIT; HE SAYS NO WORK WAS DONE, NO, WE
WERE NOT REQUESTED TC DO WORK AFTER THE

TEEMINATION DATE. MR. BOSTICK'S TESTIMONY IN
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HIS AFFIDAVIT ABOUT WHEN INVOICES WERE PAID
JUST PROVES THAT L.A.H.C. WAS A SLOW PAYER. IT
DOES NOT SAY ANYTHING 2S TO WHEN THAT WORK WAS
DONE. IT DOES NOT COUNTER MR. NEICE'S
TESTIMONY.

' JUDGE, THIS MOTION FOR SUMMARY JUDGMENT
ADDRESSES THE ALLEGATIONS IN THIS PETITION. WE
HAVE ESTABLISHED THAT WE GOT A RELEASE. IT IS
BILATERAL FOR CONSIDERATION, THERE IS NO
ALLECATIONS OF FRAUD; THE BEST YOU HEARD IS,
WE THINK TO THE LAYMAN'S EYE, EITHER
MR. BOSTICK OR YOU OUGHT TO CONCLUDE THAT THIS
1S NOT AN AUTHENTIC SIGNATURE, BUT, OH, BY THE
WAY, THESE ARE DUPLICATE ORIGINALS, AND WE HAVE
ONE JUST LIKE IT IN THE COMPANY'S FILES, AND
THIS IS A COMPLETE RELEASE OF ALL CLAIMS.

JUDGE, I AM SYMPATHETIC TO THE POLICE
POWERS OF THE COMMISSIONER AND THE RECEIVER,
BUT C.G.I. IS ENTITLED TO ITS SUBSTANTIVE
DEFENSES. JUST BECAUSE THIS COMPANY IS IN
AECEIVERSHIP DOES NOT MEAN THAT THE VENDORS
THAT DID BUSINESS WITH IT ARE NOT ENTITLED TO
TEEIR SUBSTANTIVE DEFENSES, ANMD THIS IS A
SUBSTANTIVE DEFENSE THAT IN OUR VIEW IS
PROPERLY RAISED ON A TIMELY MOTION FOR SUMMARY
JUDGMENT WHERE THERE WAS AMPLE TIME TO DISCOVER
FACTS ABOUT THE ONLY APPARENT ISSUE HERE, WHICH
IS MR. CROMER'S SIGNATURE. TT SIMPLY, IT WAS
NOT DONE.

AND SO, I THINK THE COURT HEEDS TO VIEW
THE SUMMARY JUDGMENT IN THAT LIGHT. IF THIS

WAS A SUMMARY JUDGMENT BROUGHT BY SOMEBODY
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OTHER THAN A RECEIVER, THE COURT WOULD HAVE NO
DIFFICULTY GRANTING THIS MOTION.

THE COURT: I DO NOT THINK THE FACT OF
THEM BEING A RECEIVER ——

. MR. PHILIPS: ®SLL —-

THE COURT: ~-— HAS ANYTHING TO DO WITH MY
DECISION.

MR. PEILIPS: I HOPE NOT, BECARUSE —-

THE COURT: IT HAS TO DO WITH THE OTHER
DECISIONS BASED ON THE LAW ASSOCIATED WITH THE

SFENSES TO THEM.

MR. PHILIPS: MOSTLY PROCEDURAL; THIS IS
SUBSTANTIVE.

THE COURT: YES.

MR. BEILIPS: BUT I HEAR MY FRIENWD
MR. CULLENS TALKING ABOUT THE POLICE POWER AND
DISCOVERY AND TBE DOCUMENTS ARE IN DISARRAY.
THOSE ARGUMENTS HAVE NOTHING TO DO WITH WHETHER
OR NOT THIS SUMMARY JUDGMENT IS WELL-FOUNDED IN
FACT AND LAW, AND WE THINK IT IS.

MR. CULLENS: . TF I MAY, YOUR HONOR.

THE COURT: YES, SIR.

MR. CULLENS: ACCORDING TC THE TERMS OF

THIS NEWLY DISCOVERED, NON-DISCOVERED, NON-PLED -

DOCUMENT, EXCEPT FOR THE OBLIGATIORS ASSUMED
HEREIN, IT IS DATED JUNE 19, 2014, PUTTING
ASIDE ALL THE AUTHENTICATION, PUTTING ASIDE THE
ENFORCEABILITY, AND PUTTING ASIDE THE POLICE
POWERS, BY ITS VERY TERM, AT BEST, THIS IS A
PARTIAL RELEASE. THAT IS RIPE WITH ENUMERABLE
TSSUES OF MATERIAL FACT WHICH DEMAND

EXPLORATION.
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MR. PHILIPS: WHAT ARE THEY?

MR, CULLENS: THE FACT THAT WE HAVE GIVEN,
I BEILIEVE COMPETENT EVIDENCE IN THE FORM OF
PRID TNVOICES THAT SHOW THAT ROUGHLY HALE OF
THE 1.1 MILLION PAID 7O C.G.I. WAS PAID AFTER
THé EFFECTIVE DATE OF THIS ALLEGED AMENDMENT,
WHICH WAS APRIL 30, 2014 TO NOVEMBER 2014.
THIS IS EXTREMELY TECHNICAL ARGUMENT WHEN I
BELIEVE THE FACTS ON THE GROUNDS GIVEN THE
NATURE OF TEIS LITIGATION, WHERE WE ARE, IT
WOULD BE, IT WOULD BE INAPPROPRIATE TO IGNORE
THE DICTATES OF ARTICLE 966(E) WHICH SAY AFTER,
QUOTE, ADEQUATE DISCOVERY, A SUMMARY JUDGMENT
TS APPROFRIATE.

I AM FULLY AWARE THAT A DEFENDANT MAY FILE
SUMMARY JUDGMENT AT ANY TIME, BUT YOUR HONOR
EAS GREAT DISCRETION, VAST DISCRETION WHEN
CONSIDERING ALL THE FACTS OF THE CASE TO
DETERMINE WHETHER OR NOT, QUOTE, ADEQUATE
DISCOVERY HAS BEEN PERFORMED IN THIS CASE
BEFORE ENTERTAINING A COMPLETE, NOT A PARTIAL,
30T A CCMPLETE SUMMARY JUDGMENT UNDER THESE
SEECIFIC FACTS.

ON BEHALY OF THE RECEIVER, WE WOULD URGE
YOU TQ DENY THIS COMPLETE SUMMARY JUDGMENT
MOTION AT THIS TIME.

MR. PHILIPS: I GOT ONE LAST THING TO SAY,
JUDGE, AND THEN I AM PROBABLY GOING TO SHUT ue,
IF YOU WILL JUST INDULGE ME FOR JUST A MINUTE.

AFTER THIS RELATIONSHIP BEGAN TGO UNRAVEL
AND IL.A.H.C. NOTIFIED C.G.IL. THAT IT WAS GOIRG

TO LOOK FOR ANOTHER T.P.A., THERE WAS AN
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AGREEMENT, AND IT IS AN EXRIBIT TO

MR. BOSTICK'S AFFIDAVIT, EXHIBIT 1J, AND IT
AMENDS ON APRIL 17TH THE ADMINISTRATIVE
SERVICES AGREEMENT, AND IT EFFECTIVELY
EVISCERATES, IT TAKES BACK FROM C.G.I. A WHOLE
HOST OF DELEGATED FUNCTIONS. MOST OF THE STUEF
IT WAS HIRED TO DO, L.A.H.C. SAYS, YOU DO NOT
HAVE TO DO IT ANYMORE. IN FACT, YOU CANNOT DO
T¢ ANYMORE.

THERE WAS, THE POINT OF MY ARGUMENT HERE,
JUDGE, IS THAT, IS TO THIS NOTION OF, QUOTE,
OTHER CLATMS. THE RECEIVER HAS NOT ARTICULATED
WHAT THEY COULD POSSIBLY BE OTHER THAN TO SAY,
WELL, THEY MUST BE SOMETHING BECAUSE YOU GOT
PAID MUCH IATER IN THE YEAR FOR THAT. THE FACT
OF THE MATTER IS, THERE WAS NOT MUCH OF
ANYTHING BY THE RECEIVER'S OWN EXHIBIT GOING ON
BETWEEN —-- BY C.G.I. ON BEHALF OF L.A.H.C.
AFTER -- ON OR AFTER APRIL 17 OF 2014, JUDGE.
THE WHOLE NOTION OF ADDITIONAL DISCOVERY HERE
TO ME IS THE QUINTESSENTIAL RED HERRING IN THE
CASE.

WHEN WE STOOD IN YOUR COURTROOM BACK IN
APRIL, YOU SAID THERE WAS TALK GOTNG ON AROUT
SETTLING WITH THE D'S AND THE O'S, AND WE HAD
THESE EXCEPTIONS. I AM GOING TO GIVE THE GUYS
SOME TIME TO GO FIGURE IT OUT, AND YOU SAID,
DISCOVERY STAYED UNTIL FOR THE LIMITED
DISCOVERY YCU MIGHT NEED HERE. WE DID NOT GIVE
ONEZ REQUEST. NOBODY CAME BACK TO THE COURT AND
SATD, JUDGE —— AND UNDERSTANDABLY, WE ARE ALL

BUSY, BUT NOBODY CAME BACK TO THE COURT AND
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SAID, I NEED SOME MORE TIME, I NEED SOﬁE RELIEF
FROM THIS ORDER. 96G(E) IS DESIGNED TO GIVE
THE COURT SOME DISCRETION, BUT YOU HAVE GOT TO
DO YOUR PART HERE. YOU CANNOT JUST COME IN ON
THE DAY OF THE HEARING ON THE MOTION FOR
SUMMARY JUDGMENT AND SAY, I DID NOT HAVE ENOUGH
TIME TO DO THE DISCOVERY WHEN I DID NOT ASK FOR
ANY DISCOVERY.

IF YOU LOOK AT ALL OF THE DOCUMENTS THAT
COMPRISE THE MOTICN AND EXHIBITS SUBMITTED BY
BOTH C.G.I. AND THE RECEIVER, AND YOU COBBLE
ALL THAT TOGETHER, YCU HAVE GOT A RELATIONSHIP
THAT UNRAVELS VERY QUICKLY AFTER THE
ADMINISTRATIVE SERVICES AGREEMENT IS SIGHED.
YOU HAVE GOT AN BMENDMENT THAT DEALS WITH
DELEGATED FURCTIONS TO WITHDRAW THEM FROM
C.G.I. YOU HAVE GOT A TERMINATION AGREEMENT
THAT TS RETROACTIVE TO APRIL THAT TAKES YOU
THROUGH JUNE THE 19TH, AND YQOU HAVE NOT ONE
ALLEGATION, FACTUAL OR IN THE PLEADINGS, FROM
PHE RECEIVER THAT SAYS, AFTER THAT DATE YOU DID
SOMETHING WRONG.

S0, ALL WE ARE DEALING WITH IS
SHADOWBOXING. WE ARE TALKING ABOUT WHAT-IF'S
AND HYPOTHETICALS, AND THAT IS NOT SUMMARY
JUDGMENT MATERIAL. S0, WE WOULD URGE THE COURT
TO GRANT THE MOTION FOR SUMMARY JUDGMENT AND
DISMISS C.G.1.

MR. CULLENS: YOUR HONOR, IF I MAY.

THE COURT: MAN, THIS HAS BEEN A PRETTY
GOOD TENNIS MATCH, BUT I AM READY TO RULE.

THERE IS NO DOUBT THAT THIS IS A
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TREMENDOUSLY COMBLICATED MATTER AS ALL MATTERS
ASSOCIATED WITH REHABILITATIONS ARE. IF THIS
WERE A TRAFFIC ACCIDENT OR SOMETHING LIKE THAT,
1 WOULD THINK THAT FOUR-AND-A-HALF MONTHS IS
ENOUGH TIME TO GET THE DISCOVERY YOU NEED
BEéAUSE TEERE IS ONLY ONE OR TWO ISSUES IN THE
WHOLE THING. UNFORTUNATELY IN THIS, THERE BRE
SO MANY DIFFERENT 1SSUES, AND, YES, I SAID DO
DISCOVERY ON THE SUMMARY JUDGMENT, EUT I THINK
THAT WHAT I AM GOING YO DO AT THIS POINT IS I
AM GOING TO DENY THE SUMMARY JUDGMENT WITHOUT
PREJUDICE TO ALLCW FOR SUFFICIENT DISCOVERY TO
TAKE PLACE TO FLESH OUT THE ISSUES THAT WE HAVE
TALKED ABOUT THAT ARE IN QUESTION.

SO, DEXY WITHOUT PREJUDICE. EACH PARTY
ASSUME YOUR OWN COSTS. -IT WOULD REALLY CEAP
YOUR BOTTOM IF I TOLD YOU TO DO THE ORDER,

MR. PHILIPS, SO I AM GOING TO ASK MR. CULLENS
TO DO THE ORDER.

MR. PHILIPS: I WAS GOING TO ASK IF I
COULD ASK THE COURT FOR JUST A LITTLE
CLARIFICATION.

THE COURT: YES3, SIR.

MR, PHILIPS: 1 DO NCT THINK IT SERVES
ANYBODY WELL IF WE KEEP IT OPEN-ENDED AND WE
KEXRP THE TOPICS OPEN-ENDED.

THE COURT: HOW MUCH TIME DO YOU NEED,
MR. CULLENS?

MR. CULLENS: WELL, THE PROBLEM IS, AND I
WAS GOING TO SUGGEST TO YOUR HONOR, I KNCW ALL
COUNSEL ARE NOT HERE, BUT GIVEN THAT THERE ARE

SO MANY PARTIES AND ATTORNEYS DOING DISCOVERY,
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1 AM READY TO ROLL, BUT IT HAS GOT TO BE

COORDINATES, AND IT CANNOT JUST BE FOR SPECIFIC

THE COURT: WELL, TEE TSSUE THOUGH IS NOT
ALL PARTIES. IT IS C.G.I.'S CLAIM.

. MR. CULLENS: RIGHT, SO I WANT TQ DEPCSE
ALl THE DIRECTORS WHO HAVE KNOWLEDGE OF WHAT
WORK €.G.I. DID FROM JANUARY 2014 TO
NOVEMBER 2014. 'THAT IS GOING TC GENERATE,
GIVEN TEE ALLOCATION OF FAULT, EVERYBODY IS
GOING TO WANT TO BE THERE, AND I THINK AS A
PRACTICAL MATTER, THERE IS NO WAY TO LIMIT THAT
WITHOUT GETTING EVERYBODY INVOLVED.

THE COURT: WHAT I WILL DO THEN IS, I AM
GOING TO LEAvﬁ IT OPEN AT THIS TIME SUBJECT TO
A REQUEST FOR A DEADLINE DATE. AFTER 90 DAYS
HAVE -~ 90-TO-100 DAYS HAVE GONE PAST AND YGU
DO NOT HAVE A FORESEEABLE CUT-OFF DATE, COME TO
ME AND I WILL SET ONE.

MR. CULLENS: THANK YOU, YOUR HOWOR. I AM
HAPPY TO PROVIDE THE ORDER, AND I WILL LET
MR. PHILIPS REVIEW I7 BEFORE WE SUBMIT IT.

THE COURT: &80, I AM GOING TO AGAIN DENY
WITHOUT PREJUDICE. EACH PARTY ASSUME THEIR OWN

COSTS.
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I, XRISTINE M. FERACHI, CCR, OFFICIAL OR
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TRANSCRIPT HAS BEEN PREFARED IN COMPLIANCE WITH
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